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JAJ0TOBOE TPABO.

Hemounury: Dig. 20, 1 de pignoribus et hypothecis, et
qualiter ea contrahantur, et de pactis eorum. Taxme cabgyio-
mie tit. 2——6; Cod. 8, 14 de pignoribus et hypothecis. Tagme
carbpyomie tit. 15—35.

llocoGin: Glick. Erlauterung der Pandecten Bd. 18
Abth. 2; Bd. 19; Sintenis. Handbuch des gemeinen Pfand-
rechts 1836; Bachofen. Das romische Pfandrecht Bd. 1,
1847; Dernburg. Das Pfandrecht nach den Grundsitzen
des heutigen romischen Rechts. 1 Bd. 1860, 2 Bd. 1864;
Aviovinckid, 3axors mo puMeromy mpasy. 1872.

HomaTie 3aixera ?).

Hog® 3azorom® pasymbercs npaso Ha onpejbiensnlii HpegMers,
cIYmaimee - 06esmeuenients N0 yioBaersopenin obasarexscrsa. Cammif
pEMeTs HTOTO NpaBa HOCHTH Takme Haspamie sajora. Obezmevenie
I0CTATAeTCA ThMB, UT0 O HEHACTYMACHIN fOMRHAT0 BRIOJHeRiA 06:3a-
TEALCTBA 3AJOI'BE MOKETT OBITH RPSFATOPOMT OTYYAEEHD H H3G BHPYYRE
ORpEIBaeTeA 00a3aTeapeTsennoe TpeGonanie, M3n 5T0ro cabEyers, Iro
3aJ0T0B0E HPABO MpeJcTaBIAeTh (OPMY obesnewenia peadbHYm, Mare-

il

1y Cm. Sokm. Die Lehre vom subpignus 1864; Bremer.
Das Pfandrecht u. die Pfandobjekte 1867. Faner. Kritik des
Pfandbegriffes 1863. Pfejf. Zur Kritik des Pfandbegriffes sn
Zeitgchr. f. d. Privat. u. off. Recht. Bd. 1, p. 41 u cahz.

1
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piaupnyo, cautio realis 1). Kpeguropa mo 3210ry OPHHATO HABHBATH
3AIOTONPHIMMATEIEN D, JIOMRIAKA IO 3aX0ry—3aJ0r0flaTedeN s,

@DopMbI pHMCEAT0 3aJ0ra,

Heroynuxn ormbuaoTs Tpa Qopuu saxora: fiducia, pignus
n hypotheca.

Fiducia. W3t gpespbiinmxs npepamiii crbpyers, uTo mepBOHA-
YaJLHO TPH €TPOT0 (QOPMANLHOMT TrpamjaHcRoME mpash Pumy ue Onaa
13pBeTHA OTBETCTREHHOCTs HMYIIECTRA 3a JOATH, He OHIO0 JIA TOTO
u Qopubl cooTBBTCTRYIOmel epbarn 2). JMia ofesmeyenid yoaaTs HaIp.
0 safiyy, BCEro ecTecTBeHHBE OBLIO BOCHOIB30BATHCA (QOpMaMH mepe-
nayn cOOCTBEHHOCTH, & HMEHHO Bemb, 00e3meYmBalOM[asd BO3BPATD 3aii-
Ma, HepefiaBaiach KpefuTopy 0 mancipatio mmm in jure cessio
BL C00CTBEHHOCTD (HO ,pignoris jure®) 3), NpaueMD 3a6MHAA CYMMA
pascMaTpHBAJach, RARG HOKYUOHAA uBHA. Bt sTOMT cocToama gopma
gajdora nspherEad nmogd mveHeMd fiducia 4). Ilepegaga compoBomja-
Jach TOPHECTBOHHBIME YrosopoMbd 005 00paTHod mepejatsm Bemu IO
yuaath foara, T. mas. pactum fiduciae. ITENT TOABRO BE H3BHCT-
HOR cTenenm o0esmeumBal®s 6604 JOMRMHURE OTH HapYyUieHIT 006/PiA
¢0 CTOPOHH EpefaTopa. UTCl0Ofa I caM06 HA3BAHIG HTOr0 3aX0rd, a TaR-
®e 1 3aromenHoi emm °). Ha cayuait ®e HeyIIATH J0ATA STAME CO-
TIAMEHIEN's MOTXO OHTEL BHTOBOPEHO HPAaBO EpPEFUTOpPA B3ATH Ba ¢eld
3al0meHHY0 Bemp, fiducia commissa %), mim mpojaTs ee BL cRoe
yioBiIeTBOperie ¥). Bp mocabpmemsd cxyuat caBfyeTs IpH3HATH IIPaBo
sam0rofaTexd ga moxydennsii msumerss (hyperocha) 8). Ilpn fidu-
cla KPeJUTOpPD HOXYYAlb IOJAHOE M HEOrpaHmIcHHOE HPaBO ¢00CTBEH-

ol e il o

) Cm 7. 1, crp. 267. ‘

2) Servin. Du gage en droit romain 1875 p. 5—7.

) Gajus 2, 60.

*) Isidor. Orig. 5, 25 § 23; Gajus 2, 59; 3, 201.

®) Paulus R. S. 2, 13 § 1, 3, 5; Cic. pro Flacco 21.

°) <Janke. Das Fruchtrecht d. redlich. Besitzers u. d. Pfand-
olaubigers 1862 p. 194.

"y Lang B Archiv f. d. civ. Praxis 28 p. 353,
8) Pﬂsﬂlﬂﬁ 2, 13, 1.
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HOCTH NA 33J0REHOYI0 BEb; ON'G MOI'h CBOOOJHO pacHOpARATLCA CIO:
e BHATE, 00PEMEHATH CEPBUTYTAMU, NpojaBATh, OTKASKBAT H T, 1, 1).
TonmuuEs He WEYT HARAKAKE 6PeTeTRE ATANY wpendarerhorath, Quw
MOI'h TOJBEO, BH ¢IyYals HeBOSBpaileHiA pepiH MO0 YOBIETBOPEIIH JOI-
ra, BYHHATH NPOTHRG 3AJ0TONDHHINMATeAd I €r0 IacABjuuroBs actio
fiduciae 2), rotophit 65115 18 wneda actiones famosae 3).

HlofobHaa ¢opma sanora ObIa BechMa TATOCTHOIO JIAA JOIRIUKA,
Taks KAKD JHMAJA ero BIALEHIA M HOXL30BAHIT BATOREHHOW BEIBH.
Craargamcs aTh mocxbjersia Thus, yro 00KEHOBEHHO, HOCAD Hepemoca
Bely BE c00CTBEHHOCTH, OHA IepefaBazach BD apeHjy WM MPOCTO IO
nperapiyMy camoyy saxorogaremio 4). ILipowh TOro, 0 rofoBOH JaBHo-
eTH BAABHIT IOIKINET BO3CTAHOBIANE ce0B COGCTBEHHOCTS BB 3a10-
JReNpoH BEIMH, 6CJn TOAbKO BIajgbHie 9To HE OCHOBHEBAX0OCH HA BOPOB-
¢TBE BIA JOroBOpE Hafhia, mam mperapiym®B, T. Has, usureceptio fi-
duciae causa °). Tarag JaBHOCTH, HAPYWIAWIAA 3aKOHE WOPHHIEC-
koff JOTHEM, MOMeTT: OHTH 00BACHEHA TOAPRO TEMB, UTO HAND HOPIH-
(HYeckO0 ROHCTpYRmieHl B3Aja BepxT musyeHHAd Touka sphmig, wo
roTopOHl JONEHIRE He NepecTaBalh PascMaTPEBATRCA COOCTBEHHUEOMT
orayxkpemiofi mo fiducia memu 6).

Bpomt fiducia cum creditore Opuaa msBBCTHA elle T. Has.
fiducia cum amico, o koTopoii 3araajrBaCNad BEUb NCPEaBalach
ipyry b TENG, YTOOH OHD BH OmperbieHHHI CPOKD NEpPefais ee Kpe-
JUTOPY BB €06CTBEHHOCTH ¢ HPABOMS HPOJARI °).

Brifire n3p ymorpebxenia fiducia moraa TOIbEO BMECTE Cb 0T-
wkpol0 mancipatio m in jure cessio, T. & BF IapCTBOBaHle
WernHana ©).

R R |

) Paulas 2, 13, 6; (ajus 2, 220.

2y Panlus 2, 13, 6.

3) Lex Julia municipalis lin, 87, Cic. pro Roscio 6, 16;
Gajus 4, 132.

Yy Gajus 2, 60.

5 Gajus 2, 59, 60; 3, 20, 4; L. 16. D. 44, 7. Ox. 1. I,
eTp. 399.

6)  Dernburg cit. 1 p. 23— 26.

) Gajus 2, 60.

) Om. Bachofen cit. p. 3.
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Pignus. 3Sazors 5 $opu’ fiducia IPefcTaBILID MIQILA He-
yIo6eTBa, KOTOPHA ¢ PacUIIperieNs rpamfAallckaro 000poTa JaBAI
ceda uyBCTBOBATH Bee cuapwbe m emapke. Fiducia Tpedonama The-
HEIX'D VoaoBifi: PHMCRAro rpampameTBa cTOpON'S, RBHpUTERO coOCTBEH-
gocTH Y JOMEHERA, HW3BBCTHEIXTE cBOfcTBH BEWM In commerclo,
TOPMECTBEHHAT) €IOco0a mepefaum Bemu BB C00CTBEHHOCTH. Pacnpo-
¢TpameHie 3aX0Ta HMa CAYYaH, KOTOPHE Il¢ YIOBAGTBOPAIN Karomy aubo
u3% HTHXT YeIOBif, Bcero ectecTrenmfe MOIIO MPOM3OATH Uepes s Ie-
pejavy sandapniBaenofi Benim Bo Baagbuie IMpH JOroBOPE 0 BO3BPAMICHLN
e 110 BEIIOJIEHIN 00a3aTeapcTBa. dra dopMa sasora u ORI pignus.

Hawaxo sToro mueruryra ompexbiurs nexbsa. Bo ses-
KOMP CIy4at HEIB3d CBISHBATE €ro NIPOMCXOXEIeHle ¢b le-
ois actio per pignoris capionem (mamp. Bachofen cit. p. 4),
I0pugrgeckas KOHCTPYKIlg TOTO M JAPYroro COBCEMD HHAA.
Legis actio p. pign. caplonem efTb OFHOCTOPOHIIN ARTD
KpeguTopa, ROTOPHIML OHEF OBIANEBACTD BEIEPI XOJERHUKA
110 HACTYILICHIA CPOKA BHITOJHEHim JOIra; pignus ke OCHO-
BHBaeTCd HA XOrosoph o mepexaub BeImy XOMHEHUEA BO BJIA-~
rbHie EKpeIATOpa KO HACTYMICHIA CPOKR BHIIOXHEHIA FOJra
(Dernburg cit. 1 p. 438).

Yro macaeTess DPOW3BOJCTBA CIOBA pignus, TO HpemLe
o0HKHOBEHHO ommpaiuchk Ha I'afia, IPOM3BOAMBIIATO pignus
oTs pugnus, ryiaxs (L. 238 § 2 D. 50, 16), #o Teneps
OpusHano Ooxbe OpaBUALHHEIMG HPOM3BOJCTBO OTH Pago MIW
pagno peri. pepigi, Tpeueckoe wAHyvowt, YEPBILIATS.

Pignus 0mrs ¢opuoro 3aiora BmoAn’ aHaIormyeckoii ¢o Qupy-
giefi 1), mo pasmuma Onia BB npefmodomeHiAX®. [laEREM Bad0rh
MOI's OHTH YCTAHOBAGHD M MEEJY Herpam[aHAMH M HA NPEJMETH He
kBHpUTCROH coOcTBeHHOCTH, Kawb Hamp. ©a fundus provincialis.
Gawad mepeflaya Belm 3aJOrONPHHEMATENI0 He ANIIala 3aX0rOfaTeldd
npasa cobcTBeHHOCTH Ha Hee (manente proprietate debitoris) 2),
HE 0CTAHABIMBAJA Tevemie nmpioGphrareapuoll AaBHOCTH 3).

) Puchta, Institutionen p. 619.

» L.35§1D. 13, 7; Isidor. 5, 25; L. 9 C. 4, 24; L.
12 § 2 D. 47, 2.

3y L. 16 D. 41, 3.
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OrHomenie XpejuTopa K'p BOUE ONPERBIANOCH CAOBAME , POSSEs-
sio”, ,possidere.”

L. 35 §1D. 13, 7... pignus.. solam possessionem
transfert ad creditorem.—L. 16; L. 33 § 6 D. 41, 3; 1. 13
§1D.6 2 1.22§3.1.3581, 5 L. 371 D. 13, 7.

Ho o0 08110 0cobennoe Baagbuie, Gesw animus rem sibl ha-
bendi, a ckople ¢z animus retinendi ) m ¢% mpaBoMt 3amu-
IHaTh BelIb OT'h HAPYUICHLA BAAJEIIA TPETHHNT JUIEN'E HOCCECCOPHBIND
unrepunToNs. UHo He Beao wD mpiofpBremiio Beun 3az0rompiHu-
NaTeJeMD MO JABHOCTH *) m ThEME 6oabe OAD He MOTDH ee OTIYAUTH BG
rpeThi pyrH. Taxoe BRIajbHie cOCTABAACTE OFUHL H3D CIYIAEBD
T. Ha3. NPOUSBOJHATO Biaybuia ).

Iipu pignus salomenHad Bellb BeChNa acTo, ARG H OpH QmIy-
Iid, 0THABAJACH 1[0 HafiMy mim IpexapiyMy sajorofareano j.

baarogapa cBOUNT NPH3HARAMT Pignus, ¢ymiecTBY OJHOBPEMEH-

HO ¢B (upymied, Bce Goake m Goxbe pacupocrpamHAzca HA CYETH HO-
cabaHeH.

Hypotheca. He Beerpa cunraloch YIOOHHMT Takoe 00esmeueHie
K0Jdra, ROTa OHO BHpamAZOCh B JulreHin 00xapamia o00e3neqHBAIONIEI0
BOINEI0, WIW CTABWIQ 9T0 00Xafanie BT 3aBHCUMOCTH 0TF BOIH 3aJ0T0-
npunuMaresd. Takt nanmMaTedr mMOMBHMICHIT WA apeHJATOPE 3eMIiH
ANRONNTS 00pasoMDd He MOTJM JAIIATECA 00Jajanid WHBEHTapeMb, KOTO-
PEIl MOrD OBITH GJUHCTBEHHEINTD MXTH HNYHIECTBOMG, BB HTAXL CIY-
YaAXs 3aX0I'B 0CTABAJOCH YCTAHOBUTH TOJLRO HPOCTHME JOrOBOPOME,
00 ROTOPOMY JAHHAT Bemlb, 063 HEPeroja CoOCTBEHHOCTH HJN BIajb-
Hig, 00esmeunBatals! yIoBIeTBOPEHie 0 JOATY TEME, YTO 3aI0TONPUHH-
MaTedb HMEIT MPaBO, HEMOAYIAd YIOBUCTBODPeHid, OTUYJATH STV Belis
I TARAMD OyTeMT OCYHECTBUTH ¢B0o¢ TpeboBamie. Tarada Qopua sanora
nspbeTHA NONE HMeMent hypotheca.

- L i,

h L.37 D. 13, 7. L. 15 § 2 D. 47, 2.

2y L. 12 C. 4, 24.

3 Cm. T 1, orp, 346, 347.

Yy L. 23 pr. D. 20, 1; L. 35 §1; L, 22 § 3; L. 37; L.
29D, 13, 7; L. 10 § 1, 2; L. 36; L. 37 D. 41, 2. ¥ xp.
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.. 9§ 2 D. 13, 7... hypothecam, cum mnon transit,
necpossessio ad creditorem. Hassamnic 910 3amMeTBOBAHO M3
I'PEUECKRATO IIpaBa. SakOrb 110 ONUMOMY coruammeHim u 0e3n
nepesaun o Biaxbnie HABHBAJCA Y TPEKOBD Omoiijxy, Usoig
WM Omodzots U upumABIsICH IJABHHMD 00pasoMb Kb HEJBH-
FUMHME BOINAMD (Z0MAMB, BeMIAMbB, IOPUHOMY IIPOMEICIY
u 7. 1.). lUpu srons Omuro »p o0muat cTraBuTh lepers 3a-
JOKCHHEIMI YUACTKAMM EAMEHILII JOCKH, 006t, HA KOTOPHXB

SATNUCHIBAAOCh M, CPpORB, CyMMA XOATA ¥V HUMA KDPECAUTODA.

(Bockh. Staatshaushalt der Athener 2 Ausg. Bd. 1 p. 180
H caIBr.).

Bpews moapienis nmorexn BT puMekolil mmsHu ompepbianTs TPYR-
o !). Barkaws, mo Beeli BEposTHOCTH, moABNeHie Hroft QopMEI 3a;ora
MOTU0 OHITH cBA3ANO ¢F THMH CIYYaaMu pignus, KOIJA IpH CAMOMB
YCTANOBJEIIN BHI'OBAPHBAJOCH NpERapmoe IUIN [0 HAfMy npejocTaBie-
HI® BaRAAJBIBAEMAr0 MMYI[ECTRA 3aJOTOJaTedio 2). Sai0rofaTeds Ipo-
ROMRATD BAATETH BeUbIo Karsh OH MperapueTs MM HamuMareds °). Ha
TOTDH CAYYal, 4T0 JONKHHURE MOI'B MOTePATH BIJBHIC 3aJ0MEHHBIMI
BOIAMH, 3aJOrONPUHAMATENI0 B pasHoe BpeMd OBLIN IPejfocTaBIeHH
PasTHYHEIA CPeJCTBA 3QUINTHI CBOHXTE Ipasb. Lawb, OHB MOI'B Ipe-
NATCTBOBATH apeHfaToPy BHIBOSHTL mHBeHTaph (invecta ac 1llata)
uss mubmia 4), Ha cayyait me apeHfaropd yenkerh ero BHBECTH H OT-
YYJUTH BPEUTOPY mpejocTaBieHd ORIT HERIMMTE npeTopons CalbBieMs
ocobmiii interdictum prohibitorium (uas. int. salvianum}, ro-
TOPHIMD SANpPenfadoch HPENATCTEOBATH MY BDH MOJYYCHIT OTH BCHXD
H RamIaro Bjapbuia 5aJ0REHHBIMT HHBGHTADEMD JIA OCYNECTBICHIA
esoero mpaea, Int, salvianum 6mas m3w ymeaa interd. adipis-
cendae possessionis %), Iospgrke X03AuAD apeRfyeNMaro EMYMeCTBA
MOAYIHIE o0mifi BemmEft HoRD HA 3adomenusii mEsemTaph ), actio

N Cum. Dernburg cit. 1 p. H0—52.

2y  Janke. Das Fruchtrecht p. 209.

3y Cum. L. 37, D. 41, 2.

Yy Dig. 43, 32 de migrando,

5) Gajus 4, 147; § 3 L. 4, 15. Cu. = I erp. 354,
6y Cm, Dernburg cit. 1, p. 60—62.
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in rem serviana (0T% nperopa Cepeia), ROTOPEING JOCTHIANE II3-
pefaun cedd sazomennoi Bemm 01TH Beasaro obaajaredas eg 1).

Or® cayyaes® apemjsl HOOTeRa OHLIA PAcHpoCTpaHeNa R HA JIPy-
1id 00a33TCARCTRA MYTENS PACHPOCTPaHEHiA BAXOroBaroe Hexa IONH Ha-

spapient actio serviana utilis, quasi serviana 2), hypothe-
caria ¥ T. JI. ).

Bt HernutanoBons npapts TarmME 00pasoMT eymecTBoBaiy gk
dopmrr 3axora, pignus m hypotheca. Ilepsaa yeramarimpazach mpn
HemMejIeHHOI mepefayd BiafBuid Bemp0, BTOPAA — TOJBRO IO COTIa-
menin, (00a B 8aj0ra MPefCTABIANN KPEJUTOPY OfHO olmiee mpano
BEIMOAHATH ¢BOG TpeboBaHie U3'h NMPOJAKRH 32J0REHHON Belmm, a mia
9TOr0 002 e BHIA HMEBIN CPeJCTBO Ha 3amuTy BAalbHif Bewm, pig-
nus—HacToan@aro; hypotheca — 6ypymaro. Bwb werun. mpask 970
cpefctB0 0BI0 u3BBCTHO Yme HOEH O0UUND HA3BAHIONT 3aX0TOBAr0
acka. Bebus »TENT 00BACHAETCS BHpameHie MCTOUHAROBT, 4TO Inter
pighus et hypothecam tantum nominis sonus differt 4).
IIpn o0nieyTs cX0NCTRE BE YOTAHOBNGHHOME NpaBh nma Bempb, MEEAY
pignus u hypotheca (mra pasuona Bb npusmakaxb. Pignus foa-
ReHE OBLID COXPAHOTLCA DPARONT ¢h hypotheca, Rant efuHCTBEHHO
yro6Has Qopua g 3axora JBUMEMHXT Bemlell (pignus proprie rei
mobilis constitul) °) (. Has. 8arIas), X014 eme BS mosabimens
mpaBs OHB YacTO YNOMEHAeTCHA W Jad 3aiqora Hegsmmmmocted ) (.
Ha3, 346TaBBh), & CB IPYrofi ¢TOPOHK BO3HOMEHD ORID 3aI0T'B HA JBH-
AAMEA BEU(T IO OJIHONY COTAAmIeHi0 7).

e - —

) L. 2D, 43 33 L.19C. 4,382 L.1C. 8 9 L. 6,
C. 8, 16.

2) Cm. ero aopmyry y Keller. Rom. Civilprozess § 33.

5 §71L 4,6

)y L.5§1D. 20,1.Cp. §7, L. 4, 6.

5y T.. 238 § 2 D. 50, 16; § 7 inf. 1. 4, 6.

6y L.63§4D. 41, 1; L. 34 D. 15, 7; L. 1 C. 8, 20;
L.18 § 2 D. 13, 7.

Dy L.1§1D. 13, 7.



Bemuagd npupoia 3aJ0roBaro ipasa.

Payerie HCTOUHERN HE JaWOTDH IPAMBIXD U OHOO0pa3HHXDh YRA-
3anift Ha mpupony saxoroparo mpasa 1). B [lurecraxms sTomy mmeTi-
TYTY OTBeJleH0 MEcTo mocah JOrOBOPOBT M MCKOBG IO HHMB. D% Hay-
kL mamnsli BOpocH: Epaiime cmopens 4). OpHH yUeHBIE BHUJATH BB
32101t 00432TeApCTBEHHOE MPABO, JpyIie—Beluoe Ipago, Jus 1n re
aliena. Ilocabpmee Bosspbmie npuHATO BB GoapmmmeTBE yyeOHH-
ROBH 3) BT CHIY TARUXB® pascymienii. (0a3aTeincTBEHHOE HpaRo,
KakTs N0 CcBOHCTBY OTHOWEHIN, Tawb U [0 CBONCTBY NpuUTA3amili, BHI-
TeRAIOIUXD H3D HEro, pPB3RUMH OPU3HARAME OTINYASTCA 0TD BaI0ro-
paro mpasa., (043aTeAbCTBO YCTAHABIMBAGTD JMYHOE JOJATOBOE OTHO-
menie, 10 KOTOPONY OJHO JALO MOAYYASTDH TPABO TPeGOBATH OTH ONpe-
rbaeHHaro Janua BHnoanenia nspbernaro pbitermia.  O6a3aTeincTBEH-
HBH HCED ANGETH CBOHMTG HA3HAYCHIEM® JOCTHTHYTH IPH3HAHIA IpaBa
a ompexgbiaennoe IBicTBie W TOALRO IOCHT HEBBIMOJHEHIA JIOIRHHEOMD
9T0r0 JBHCTBIA EpeguTOPE MOMETH OOPATHTHCA ¢ NPHUYIUTEILHEIMA
CPelcTBANE B'h MMYHIECTBY fodmHura. COBCHMT HHOe MpefcTaBIAITS
OTHOIIeHIA I HPHTA34HIA 0O 3aJ0TOBOMY NpaBy. SalJorh YCTaHABIHBA-
eTh HeHOCPEeICTBEHHOS OTHOMEHIe JUIA KD BelH. OT0 OTHOUIEHIE BEHI-
pamaeTcsi He B mpaBt ma oupepbaennoe pkiicTsle, a BH mpaBh oTYY-
TATH BeH[b, €CIA He HOCKBAyeTH YIOBICTBOpEHIA IO TAABHOMY Tpeldo-
papio 4). SagoroBoii merR®s EMEETD CBOHND HA3AAUEHIEMD JOCTHTHYTH
He NPHSHAHLA KOATA ¥ €r0 YAOBJAETBODEHIA, a BRIfAYH BEIM OTH CAMOIO
32J0T07ATedd MAN BCAROTO TPETHLATO JMUA B 3aTEMT YEe MyTeMD 0TIy
JRGHIA MOAYUATEH YIOBAETBOPEHIG II0 TIARHOMY TpeboBaHio. Bee 53T0—
ofmie mpm3HAKA BeN[HHIX'G, 4 He 00A3aTEILCTBEHELIXS Ipass. Bb falb-
nhiimens n3xomenim OYIYTH OTMBYGHH H YACTHHE NPUBHARM BEIIHATO
XapaxTepa 3aI0roBaro mpasa.

e = - —

1 Ezrer. Kritik d. Pfandbegriffes p. 2.

2) Hparkiit cBogp Bo33pbHill M, y Laner cit. p. 3—5.

3y Hamp. Puclta. Pand. § 190; Windscheid. Pand. Bd. 1
§ 224 n. §; Dernburg. Pand. Bd. 1 § 262,

Yy Kohler, Plandrechtl. Forschungen 1882 p. 47, 48.
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Ha pemubiif XapakTepsd saxora HamBRAaWD O0TYACTH W CAMH HCTOY-
mnid. Tamt HHOTNA OHM JOBOJBHO ACHO VKa3HBAIOTEH HA BaJOI'h, RARD
Ha jus in re 1). Sarbus mHepBiro mo oTgBABIEINT QYURNIAND 32d0-
rOBO¢ TIPaBO COMOCTABIALTCA ¢ APYIUME BeIUHEIME npaBamu ). Hawo-
1eI'h, HAXOJUNE CONOCTaBIeHie MCRA BaZOTONpHHAMATEd ¢b vindica-
tio cobeTBenHEKa, Takh KARE 00a mpecabiyloTdh Bems BT CHIY Bell-
Haro mmpasa %).

[Ipaja, ¢ Apyroft eTOPONE HCTOUHMRH YHOTPEOIAWTD Jud 3a-
iora Tagix BHIpameHia rams: obligare m obligatio, res pignori
nexa (obstricta, obnoxia), res pignori mim pignoris jure te-
netur, pignus contrahitur, pId ORORYAHLA 32J0roBare mpasa:-—
distrahere, solvere, liberare 4). Iogo0mEia BHpamedia Ha mepBoe
BpeMd Karts 05l HOATBEPRAATS B033phaie 00D 0043aTEIbCTBEHHOMD
xaparrept sazora. OHm cIy®aTTh OCHOBOH TOMY BarIYEHilD, YTO 3a-
JOT0BOE IPaB0, RAKD HPAXATOUH0E E'H 00A3aTEILCTBAMT, JOIEHO OTPa~
RATh HA ce(P TOTEH e XapanTepb, RAREME OTIMIAETCA IIABHOE TPe-
Oopamie. HecomubHHO, 3a10r0BOE 1MpaBo MMBeIs TYRS 1BIp 4To 1 00e3-
MeunBaeMoe Hues TIaBHOe TpedoBamie, a UMEGHNO — [OCTHIHYTH YIO0BIe-
TBOPEHiA M0 00A3aTEAbCTBY; HO SMHCTBO NWBIN He OUperbiaeTs eine
e[UHYI0 CYMHOCTh THBXE CPEJCTBD, KOTOPHIME 95TAa HBIb JOCTHTAETCH.
Ilpn onpepbaenia Xopujuyeckoii ROHCTPYRIM CIBIYeTH BHIXORATH HE
u3F nhaw, a u3B cymecrsa THXE ¢peficTsD, KOTOPHIME JaHHAA HBAD
OCyImecTBIAeTeA, [\epRach Mo pascmaTpEpacyMaro Bo3sphHia, MPHIITOCH
OB npuE3HATH OMHAKOBYH IOPHIAYECRYI0 ROHCTPYRL{O, Hamp., BB Jape-
nim, Rymat-—mpojamd B TOMY HOJOOHEIXE CPefeTBAXTE YCTAHOBIGHIA
c00CTBEHHOCTH. BHpameHid 3aHMCTBOBAHHGIA H3D 00:132TEIRCTBEHHATO
IIpaBa camn 0o ce0b He cry®aTh HeoOXOMuMO FORA3ATEALCTBOMT 0041-
3aTEJILCTBEHHATO XapaKTepa 3adora;, OHY YEASHBANOTD JINOIL HAa MOKYH-

2
E

1) L. 30, D. 9, 4.... sive domini sint sive aliguid in ea re
jus habeant, qualis est creditor et fructuarius. Cm. rawme L. 19,
pr. D. 39, 2.

2 L.9§5 L.11,12 D. 39, 2; L. 9 D. 39, L

Hy L. 29pr. C 7,30 L.8§1C. 7, 39

Yy L. 5§ 2 L. 11 D. 20, 5. Cu. Biickel. Civil, Erorte-
rungen 2 Auafl. 1, 2 p. 143 u cabp,
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memie (Bemmoe) Beumm npapy sazorompmmmmarend '). Jla u BooGme
rbaaTh BRIBOJNEL IpPH Jopufinieckofi KOMCTPYRIIH H3B CIOBECHOH (OPMEL
ROCLMA OMACHO. JOCTaTOUHO CKa3aTh, 4TO MO TENE ke OCHOBAHLAMD

catjioBato GEl I CEPBETYTH NPHYHCINTS KT 00A3aTeAbCTBAND 2).

T'zaBHEIME NIPEJCTABATEIEMD YUYeHIZ 005 0043aTenn-
CTBCHHOMD Xapakrepb sazora cumraerca bioxean (Bichel.
Civilrechtliche Erorterungen (2 Aufl. 1847), Bd. 1, o1s p.
259), xoropHil ompexBINIB 32JM0TH KAKH 0013ATENHCTBO Be-
mu (obligatio rei) Bs ToMD eMECXB, UTO BB 3aI0r'5 CaMb
NpeAMeTT ero HPEeACTABIACTS JONKHAEA. Beus orsbuaers
CBOEI0 MBHOBOI0 IHHHOCTHI 3a JOJKHOE BHIONHEHIE TIAB-
Haro tpefopanid. U B® Taroit oTBETCTBEHHOCTH JICHKUTDH
CPOJACTBO 3aI0Ta Ch o6asareascrBaMd. Kb sToMy MIBHIL
IPUMKHYIR MERAY OpouuMu yueHwHmu Vangerow Pand. 1 §
363 anm, 2; Arndt. Pand. § 634; Brinz. Pand. 1 p, 817 n
Sintenis. Plandrecht § 2. TloxpoOuamii pasbops u onpoBepske-
fie oTABIBHHXT OCHOBAHINA 2TOr0 BIrIAXA cMoTpH Y Lang.
Ueber die Natur des Pfandrechts »p Archiv f. d. civil
Praxis 28 p, 3756—400. Ho nmorga m mucarteln, Aep:xaniie-
¢i BO33pBHIA O BEIIHOME XaparTeph 3ak0ra, MOIYCKANTH
PasHooOpASHHE OrOBOPRE. 1axe 4Talle BCETO IOJAraloTs,
470 ApUPOAA BATOrOoBArG IpaBa H3MBHIETET COTIACHO €ro
IpeIMeTy; €CIN npegMeToMs 0yJeTs THISCHAd Belgb, TO 3a-
J0rs OYZETH BEIHHME NPABOMB, €CIH IPEeIMETOMB OYAETH
IpaBo, TO 3aJors Oyxers HMBTs IPUPOXY JAMUYHYIO (CM.
FPuclia. Instit. 2 p. 746; Pand. § 193; Vorlesung. 1 p. 435;
Sohm. Lehre vom subpignus p. 9, 14, 26, mourm Taxoe
e Bos3pbrie mposoxurTs m Dernburg. Plandr. 1 p. 485,
487, 490). Ho egma am MOmEO COTAACHTHCE €b TARAMD
pacuicHeHIeME UPUPOAH IpaBa mo o6berry. Takoe Brisuie
o0peKTa BA HPABO MOEHO OHI0o GH MONYCTHTH BOOOIIE BE
TOMB TOABKO ciyuadb, KOrma camo cBOMCTBO 00BLeRTa Tpely-
€Ts TOT0 & He HHOrO mpasa. Ho Mm Y®e 3HAEMD, YTO PAM-
CKle OPHCTH HPU3HABAIM BeIIHHA UPABA HA IpaBa, KaKs
ganp. ususiructus nominis (em. 7. I erp. 461, 462). T'ono-
paATH, UTO NP sarxord mnpasa TpeOOBAHIE 3ayoroxaTeNs
caMb He MMBECTH BEIHATO IPaBa, a IOTOMY HE MOXRETH YO~

i

i

Y Dernburg. Pandekt. 1 p. 637.
3) Cu. Lang sn Archiv f. d. civilist. Praxis Bd, 28 p. 367.
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TAHOBHTH TaK0BOe 3ajoronpuuaumaTexio (Lernburg. cit. 1 p.461
un cabx.). Ho npu saxnaxeisanin mf1re mepeHoca nominis HA
BAAOTOUPUHAMATENI; TYTH BCErja YCTAHABINBACTCA HOBOE
npaBo Ha jgaHHEUT npexmers (Bremer. Plandrecht p. 87,
83). Hbrp meobxoxusocru, wrobs 910 H0Boe IIpaso mMhio
OHY M TYxRE NpUPOAY Ch THEMB HpPaBoMb, HA OCHOBE KOTO-
paro OHO YETAHOBIGHO. OATOTONPHHUMATENH, OCYLIECTBIAL
CBOE 3aJOroBO€ IIPaBo, UMBETH IOPUIUUCCKYI0 BOSMOKHOCTH
NePEHECTH Ha APYIOTO BAIOEKCHHOC €My JImuHOoe TpPeGoBamie.
U3sn sroro eabxyers, YTo W BE DTUXD CHAVIASXD BOJI YIpa-
BOMOYCHHATO YCTpPEeMIEHA He HA ONPCIBICHHOS JHNO, a4 HA
HBUTO BRb Juua Jgemauiee, wEMTH 3aI0roNpUHUMATEIH MO-
JKeTs W3pheTHHME o0paszonb pacnoxarars ( Windsched. Pan-
dekt. 1 § 227). Bawraitmans o6pasoMs 5To HBUTO MOx-
0o OHA0 Om oupexbinrs MGHOBOIO IEHHOCTHI0 TpeloBAHIA
(Ezner. Pfandbegr. p. 2b u cabx.). W raxs B samork m
OesrbiecHHxd Bemjell MoXHO Tarke IPU3HATDL BEIIHEI Xa-
paxTeps. U3s Apyruxs Bo33pbnili HA UpUpOXY 3alora yka-
#eMb HA pasimyenie mo mpupoxbt pignus m hypotheca. 3a
pignus NpU3EAKTD BEHIHHII XapaxTeps, 32 hypotheea—o0s-
3aTeIbCTBENHEH Xapaxreps (1. Juidvincridl. 3al0r's OTH CTP.
39). Hams ramered, wro 9T0 Bo3spbmie XOIKHO HACTH IIe-
pPeit SCHRMD BHpPAKEHIeMb HCTOUHWKOBL 00 OfHON m ToH
ke npupoxk o6bmxs oopms zaxora (L. 5 § 1 D. 20, 1).

OTp BCBXD 0CTAJBHBIX'E IPaBh HA UYRYH Belb 3aX0rh OTIH-

J8ETCH HECAMOCTOATEIbHOCTRI0 cBoell npapoysl. Torga rans BeE o¢-
TAAbHHA NpaBa Ha YYRYIO0 Belih YCTAHABIMBAWTCA PAJU TAROTO CHe-
IfiadbHaro TOCOOoJCTBA HALH STO0 BEHbI0, KOTOPOE BHpamaeTca BH Ca-
Molf CYMIHOCTH JJAaHHLIX'G HPaBb, — 3aI0TOBOE NPaBo camo oo cedt He
unbers camocroareapnoff nhau, cayma ofesmeveHieMT Jpyraro pasa.
Ho 3a T0 10 00meMy rociofcTBa HalG TYROI0 BEIHHIO 3aI0T0BOC IPABO
IPEBOCXOHTE BeB 0CTANBHEIA NMpPaBa HA YYRYI BEINb, BHIPARAACH, B
ROHGYHOME 6BOEMD OCYIMECTBACHIH, B'H OTHPABICHIN HOAHATO NpaBa pac-
NOpARenid,

OriLIbHEIe MPH3HARN 321013.
Hpervers o0e3meueHisd 32.10TOME.

Bee wasHayenie 3aI0roBaro mpaBa — 0063MEYHBATH YIOBIGTBOPE-

Hi¢ W0 00asaTeuncTBeHHoMy Tpefosamilo. IHsw »Toro cabgyers, UTO



— 19 —

3300r's MuSeTs NPUIATOUHY0 HaTypa, eeTh jus accessorium ) u no-
STOMY INpeJHodaraeTs HAIHYHOCTH 0043aTCILCTBEHHAr0 TpPeOoBamid,
ROTODOMY cayEmIO OR o0esmevenient 2). Mo Taroii armeecopisiii xa-
paKTep  3aJ0Ta He BEIEpHAHS PAMCEUME HCTOYHHRAMH. ECIM ¢® opHOl
CTOPOHE! HEMHCAUMO YCTAHOBIEHie 3aI0roBare Hmpasa 0es® HaJNMYIOCTH
TpeGonania, TML 00E3NEUNBAGNATO, TO ¢H APYTCH CTOPOHH €L QTHANE-
jieMs HTore TpedoBaHid HONycKaeTed Bh HHHIXG CAYYAAXD Jaibubiimee
cynecTsoBagie sajqoroparo mpasa 3). Tawd ecan raasoe TpeloBanie,
obesneueHHoe 3aM0TOMB, OVI6TH HOTAIIEHO HABHOCTHEI, TO €ro MOMHO
OCYIIGCTBAATE eIie BOPOROIEmenin fecatn abrs OJarojapa 3aloroBomy
npaBy, KOTOpOe MEPemuBaeTs Ha JaHHoe ynedo IBTH camo Tpedosanie 4).

Pumexie I0pHCTH NHTAIACH YETPAUHTD TAKOE ABICHIE TEME,
YTO NPOKONEAIN CYIIECTBOBAHIC CAMOT0 TPEOOBAHIA PAjU 3a-
xora: remanet., . propter pignus naturalis obligatio (L. 59
pr. D. 36, 1). Ho merycrBeHHOCTS TAKOI0 IIOCTPOCHIA paju
TEOPETHIECKON mocIBroBaTeIpHOCTH OpOCAETCH BT Iiasa.
U Bors MHOTIE HHCATEIE BoOOINE XONYCKATEH BO3MOKHOCTD
camMocroaTersEaro sazora (em. mamp. Kohler. Pfandrechtli-
che Forschungen § 9), T.e. mpasa Ha eToMMOCTH 3aI0XKeH-
HO# Bemu, 0e3% TOr0, 4TO0H emy oTBBUANO Kakroe Anbo amdu-
noe mpaso Ha xhiicrsie (em. Tamxke Schoit e Jahrb. £ d.
Dogmat. 15 p. 32 u cxbxz.). lloxmoOuHuil cryuail BuxaTs,
HANp., 35 BHRYNS w3b nabsa. Burynasmii mMmbers Ha re-
demtus 3aX0roBOE HPABO, IOKA HTOTH HocIBEHIA He ymia-
TATH €My BHEyNa nwiv He oreayxurs ero (L. 2, 8, 11 C.
8 51. L. 20 § 1 D, 23, 1. L, 43 § 3 D. 30 (1). L. 15. L.
19 § 95 L. 21 D. 49, 15). OO6sa3arTerbCTBEHHATO OTHOIMEHIA
35Ch HE MOTI0 OHTbH, TAKE KAKb BH MOMEHTSH BHEYNA miba-
Hui OHrp padoMs. Ho xaws 6w Tamb HEm OHIO mOCKS BH-
xyna redemtus gBigeTcsa 00S3aHHEIMD II0 OTHOUICHIN KG re-
demtor HA HM3BBCTHYI0 CyMMY, IO KOTOPOIl caM® JMUHO CIY-
EnTh o0esnmeuenieMs. Heunsas m BB JAPYTHXTD HPUBOXUMEIXE

srmlare—————

1y L. 43 D. 46, 3.

3y L. 1, 2 C. 8, 33.

) Cu. Brmz. Pand, Bd. 2 (ed. 2) p. 839 ucaby.; Wind-
scheid, Pand. 1 § 225 p. 721, 722,

Y L7.0 7 3% ep. L. 2C. 8, 31; L. 13 § 4 D. 20, 1;
L. 59 pr. D. 86, 1; L, 38 § 5 D. 486, 3.
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ThMu ke muweaTexaMn mpumbpaxs BExbTe 3arora 6€3® upa-
Ba anuaaro TpeGosamis (eum. v Bachofen, Pfand. p. 273—2380).

00a3aTeabeTRA, CMOCOOHNA ORITH 00c3MEUCHNRIMA 33J0rOND, MO-
ryTs OHTH He TOJbKO H3E uHcaa obligationes civiles, cHafKeHAHXE
HCKOMS, HO 13D YHCHA eCTECTREHHHXD of#saredberss (oblig. natu-
rales), HefalOMUXE MPaBo HA HCKE.

Res hypothecae dari posse sciendum est pro quacun-
que obligatione L. 5 L. 14 § 1 D. 20, 1. L. 13 pr. D. 12,
6; L.9pr. §3 D. 14, 6; L. 59pr. D. 36, 1. L. 101 § 1 D.
46, 3; L. 4, 22 C. 4, 32. Cu. Biichel. Ueber die Verpfin-
dung far nicht vollgiltigze Obligationen »® Civilrechtl.
Erorterung. B, 2 1839); Dernburg. Pfandr, 1 p. 537. Hb5-
KOTOpPHE IHCATEIH OTBEPranTs, uYTOOH ecTeCTBEHHHA 004-
3aTeILCTBA MOrIM GHTH ofesmeuens 3axoroMs (Glick. Kr-
lauter. 14 p. 43), npmuems cemapawres Ha L. 2 D. 20, 3,
rxbk ropopures, qro filius fam, wmores samuimarThed IO ex-
ceptio Sct. Macedoneani m Torga, korxa 3aeMsb 00e306UYCHB
3alI0I'0MB, & 3TO 3HAUMTH, YTO 32J0rBh HEe MMBETDH CHIH IPHU
€CTECTBCHHHXT 00A3ATEIbCTBAXE. IO 2T0 TOIBKO TOKABH-
Bae€TH, UTO filiusfam. He Morp 3axANUIATH JAOrOBOPA 3BalMa
Ch 3aROHHHME ero mocrbxereiamu ([ Jvidvinciid. SAI0TE CTP.
47), a 3a cuMB cTpadHO OHIO0 0Nl He JOIYCKATH 3aX0ra Ipu
CCTECTBEHHRXD 0043aTeIhCTBAXD, ROTAA OHM HEeCOMIBHHO

Moriu GHTH obe3meueHH mopyumreancTsoMb (oM. L. 21 § 2
D. 46, 1). -

1lo obasareancTBY, KOTOpOE 10 3aKoHY OyEETDH HHITOMHEIME, HE
MOMETH OHTH YCTAHOBJEHO 34J0r0BOG IPABO.

Cum principalis causa non consistit, neec ea, quae se-
quntur, locam habent L. 129 § 1 D. 50, 17 — L. 11 § 3
in. £ D, 13, 73 L. 25 D, 20, 1; L. 4, 22 C. 4, 32.

Ho ecam 32a40rs YCTADOBAMBAGTCA IO 6NIS HECYHICCTBYION[GMY
00A3aTEALETRY, TO OHD BO3HUERASTH BMEBer: ¢b npasoms TpeloBa-
Hig !). Ecam raasHoe Tpelosamie 0yjers ycIOBHOE M €POUHOe, TO M 3a-
J0r'b OyJeTH YCJAOBHEING H CPOUHHIMD, BHAYE — OTHOCATCA Kh MOMEHTY

Y Cpas. Dernburg. Pand. p. 662 n. 8,
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HAcTYIMIeHix Yyclopid mam cpora ') xora M ¢b 00paTHRIMG pBii-
CTBieNT 2).

Haronews, ofesnemnsacMeiii 3a10roNs OIS MOXETT OHTH X He
caMOTO 32J0TOfaTedd; BOSMORKHO YCTAHOBUTEH 3aJ0T'0B0E HPABO HO JOATY
TPEThATO Iuma °).

Hanknenia 8o foars, o0esmeunpacMoNs 38M0T0NG, HMBIOTS Ha 1M0-
cabuiil cabgyomee Baidnie:

Eclu jodrs yMemplIMTCA Hamp. BH CHIY YACTHYHATO YHOBIETBO-
penig, To BMBCTE o5 TEMT 0TH sajora He OCBOOOEHaeTca COOTBET-
CTBYIOIAA YaCTh 3aJ0/KeHHAr0 MMYIIecTBA. Sai0r0BOE NpPaBo HEFLIMMO,
x0T 0K camo oGesmeymsaemoe uyb TpeGopamie OHI0 FHIMMHNT. pig-
noris causa indivisa est 4).

Qui pignori plures res accepit, non cogitur unam li-

berare, nisi accepto universo, quantum debetur L. 19 D.
20, 1; L. 85 § 6 D. 45, 1; L.. 6 C. 8, 28.

Hovrony mampeiii u3s HaCALJHAKOBE KpefuTopa mMLers mpuTa-
3aHie Ha Bech BaJOr'G °) M EAmJull macabjruks MOIURHEKA 0TBLYAETD
no Beemy saxaory 9).

llpm BeAROMT® pgpyromt u3mEBHeminm riagHaro TpeloBamia 3aJoro-
BOE NpaBo cabjyeTs 3a HAMED B HTONG ero HOBomMb BHEE. Tawt mamp.
TePBOHAYANLEEIE 3af0rs oTBbYaeTs o ymiarh mrpada, BHIBBAHHATO
rarof ambo BuHOR JoImHERA, m0 I0G0YHOMY TPEOOBAHIIO HPOLEHTORE;
% T, TO¥. *).

IipeMeTs 32J10T0BOTO HPABA.

BT moHATIH 3a10ra 3aKI0YaETEs Npapd BL cayIal HEBHIONE-
HiA 00A3aTEILCTBA MOIYYATH YIOBIETBOPEHIS WH3T IBHEL BaJOREHHOM

L — i —— S —

) L.5pr.inf; L. 13 § 5 D. 20, 1.

) L.11§1 D. 20, 4.

) L.5§2D. 20,1

) L.65D. 21, 2.

) L.1C.S8, 32.

) L.2C.8,32.

) L.8§5D.13,7 1.4C.4,32 L.6C. 8 14 L. 13§6
D. 20, 1.
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Belli; MOSTOMY NMpPEAMETOMD 3aJI0r0BAT0 NpaBa MOMETH OHTH JHIE TO
qT0 MOLJIGRHTS 00palfenin BL JEHERIYI0 CYyMMY, T. é. HMBers MBHO-
BYI0 I'BHOOCTD 1), M NETOARKO NyTeM®s MPOJA®H X MEHE, HO M BCARAME
ApyruMS 1piodphTenieMs HA 3aJOMEHHEA OpejMETTH IpaBa, Namp. IO
Iepesatory.

Taxp cabryers HECKOIBKO ITEpPe DOHAMATH BHpAKe-
mie L. 9§ 1 D. 20, 1: Quod emptionem venditionemque re-
cipit, etlam pignerationem recipere potest.

O0RIRHOBCHHEIMS, a4 HEPBOHAYAJILHO H €INHCTBEHHEIME, IipejMe-
TOMD 3aJ0ra Bb Pamb Opam thuecusla Bemu 2). Bemm 5Tm Moram
OFITh RAXD NBURMMEIA, TAK'D K HEBUEAMBIA, M JOMRHH ORI COCTOATEH
B'h TpamanckoMs o0opors o). HpmaToms samorojaTens fodmeHs OBIIT
uMBTH HA HTH BENIH NPABO COOCTBEHHOCTH U CHOCOOHOCTH MXBH OTUYR-
Tath 4). Jaxort yymoii Bemum, rRarks Taromoff, He ghicTRUTENEHT °),
ecau TOJHRO HA Hero He OyleTt NpefBapHTeJbHAr0 HIM IOCHABIYIOIAaro
coriaacia codcTBenHnmRa Y).

Uymyo Bemp MORHO OBLIO 3aX0RATH NONH THBME YCJIO0BieMB, UTO
0HA CTAHeTD COOCTBEHHOCTHIO 3AXOIOJATENd °), HO BB HTOME CAyuah
3a40I'h CUATAETCA YCTAHOBHBIIUMCA JMIEL ¢ MOMeHTa upiobpbrenia
fanHOf cobcrBennocTH B).

3aJ0I's HA ONpefEJEHHYI0 BOINL DPACHPOCTPAHACTCA B HA NPHHAJ-

1) Paulus 5,1, 1; L.1§2; L. 5 L. 9§1D. quae res pig-
nori vel hypothecae datae obligari non possunt 20, 3; L. 21 C.
1, 2:L,1C. 4, 43, 1. 6 C. 8, 14; L. 3 C, 8. 17; Novell. 134, 7.

2y Wsp L.7C.4.39; L.4C.8.17; 1L.13§2D. 20, 1; L.
1 C. 8, 24 MORHO 3aKIOYATH, 4T0 00A32TEIBCTBA M CAMO 32J0T0-
BOG¢ OPABO0 CTAIM MIOJBEPraTh 3aJ0ry TOALKO BE No3gubimiee

BpeM.
? TL.3;L.6C.86,17.

4y L.1§§2 4 L. 2D. 27,9 L.22C.5,37L.2C. 5, 70.

5y L.21§1D. 20, 1.

6) 1.2,20 pr. D.13, 7; L. 4 §3 D. 18,2 L. 2,4, 6.
C. 8, 16. |

7y L.16 § 7 D. 20, 1.

) L.7§1D.20,4.
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JeRHOCTH 64, 3aJ0I'b HAE YYACTROMT OOHMMACTH W CEPBUTYTH COEJH-

HeHHHE ¢5 HOMD 1),
Ipr sax0rd THAECHOH Belm caMa 9Ta Bells OYAETH NpPeIMETONE

€ro, a He IpaBo ¢O0CTBEHHOCTH HA Tee,

Hixoropre yuensie (856 ocodcHunoern Bremer D, Pfand-
recht p. 28 u cxbx.) moxaramTh, UTO NpH 3aI0rL ThaecHoi
BeMH HPCAMETOMS ero Oyxernh HE €aMa Belllh, a IpPaBo
coOCTBEHHOCTH HA Hee. I'IABHERA OCHOBAHIA 3TOro BO33pBHIA
crbpyomid. 3aXorONpUEAMATENs He mMBeTs HAKAKOTO Ipa-
'Ba BO3ABUCTBOBATE HA CaMYI0 BEllb, & AMBETT TOJALKO Hpa-
BO pacHopsuraThes cobcTBeAHocTs0 HAXH Helo. Jlaxbe ToTs
PAKTDH, YTO 3aJ0I'> HALE YUACTKOMB OOHUMAETH U CepBU-
TYTH €5 HEMG COCAHHEHHHEE, MOKHO O0BACHUTL TOIBKO
TOTJA, KOTAa 3aI0Ts Oyxerh uMBTh HPEIMETOMD IPABO COO-
CTBEHHOCTH HA YUYACTORD; n00 HE YYACTOKL €CTh HOCUTEAL
CepBUTYTHHXHs NpaBoMouiit, a npaBo COOCTBEHHOCTH HA Y-
yacroks ( Wittelshifer, D, Pfandrecht an einer Korderung.
1876 p. 22). Ho nmearesm zammaro BO33pBHIA YHYCKaOYD
W35 BAALY BIajBHIC 32JOTONPHHAMATEAEMD 3AJI0KCHHOIO BE-
b0, KOTOpOoe Braxbuie BexeTs Kb HPAMOMY BO3XBHCTRIN
HA BEIb., JTOTO OJHOTO AOCTATOUHO, UTOOH MPHUSHATH HpEJ-
METOMT 3aJI0TA Bellb, a He npao Ha Hee (Haner. Kritik d.
Pfandbegr, p. 189).

IfpepseToM® 3a10ra MO®eTd OBITH M MIEANplAd YacTh THIecHON
pemu, pars pro indiviso 2), mpm sToMb camb mo cebh pasgBan
o0mef Bemm HMYero me meMBHAETT BB mpejmeTd Baxora °).

leHsIH MOIYTEH OBITH IPEMeTOME HACTOAIArQ 3aJ0Ta JHMINL TOT-
na, korjia 6yeTs ompejbieHa WuiUBHAYaAbHOCTH MOHETH ).

Hiroropre nmearean (Sokm. Subpignus p. 46) orsep-
raoTh BO3MOKHOCTL 3aJ0RHUTH JEHBIHM, BHXOJA H3H TOro
PasCy:EAeHId, 9T0 32JOrG JIPeJOoCTABIAETD MPABO BOZCTAIO-
BATh UBHY 34JX0RCGHHATO NpeaMeTa, BbH ZEHLraxXb ke mbHa

1 L.16 D. 8§, 1.

3y L. un. C. 8, 20.

3) L.7§4D.20.6 ¢p. L. 2 C. 3, 37.

4y L.84§2D.20,1; L. 7§ 1D. 20, 4. Om. Bfaff. Geld als
Mittel pfandrechtlicher Sicherstellung. 1368.
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yxe noscranopxena. Ha a1o moxuro oTBETHTSE, 4TO COXEpxAHIC
32J0TOBAT0 MPABA COCTABIAGTEH LIPABO YHOBICTBOPUTE CelH
35 3JI0REHHAr0 IpeaMeTa II0 HeYLOBICTBOPEHHOMY Tpe-
00BaHII0 U BO3CTAHOBICHIC MMYUeCTBEHHON IWBHH mpexMera

€0Th TOJBKO CPeACTBO JIf jpocrTmkenis sroit mbam ( Wittels-
hifer. D. Pfand. an ein. Forder, p. 23, 24).

FBemn me saubHouMblA Bemm OynyTs nepefans BTL oGesmeuenie
TpeboBania 0ess omperbienid HMXT WHIMBHEYAJILHOCTH, TO HOXYYATCA
aHoMaJbHEI BEAE sagora (pignus irregulare), 10 KOTOpOMY Ha
RPeJETOPa NEePeXOfUTH NpaBo c0OCTBEHHOCTH €O BCEMI esBEBOfamu 1).

IIpu 3azork cosorymHocTH Bemeli (universitas rerum) cak-
AYETH pasiamyaTs HaMBpenie cTOPOHE—YCTAHOBATH BaI0I'h HA COBOKYII-
NOCTh NANNEIXTE Npefmeross mam phrs. Tars npm samort marasmia
IPEIMETOMD er0 MOTYTD OHTH ompejbieHHEE, JAHHARE Bh MOMEHTDH Ye-
TAHOBIeHiA 3ax0ra, TOBAPH Had HETE 2). Bt mocabjuens cayyak semy,
BHIXOJAINIA M3 MarasgHa mo Kymak, 0cBOGORTAITCA 0T 3a10Ta 4 HAO-
Gopors HojfBepraioTeA eMy BEOBH mpulmBmie ToBapH ). Ilpm orcyr-
CTBim ACHO BHpameHHaro mambpenia mocabamif BHIBOXE IpejuoJaraer-
cA JIA COBORYOHOCTeH O0MKHOBEHHO MOJJEKAMEXT IIOCTOMIHOMY 00-
mBHY UXE cocraBa. Taxh W 3a40I'B CTaja 00HAMAETD NPHNIOND 3a-
swbngomifi yORIE 4).

IlpegmeToms 3akora Moram OKTH He TOJALRO YRe HAZHMYHHA Bemlm,
mo u OyAymia, eme HecymecTsyoulia, res quae nondum sunt fu-
turae tamen sunt %), mamp. Gypymia gEta pabmmm (partus an-
cillae), eme pmeauie miops (fructus pendeates) m T. p. Ho BB
DTUXH CAYYAAXE 32I0T0BOE IPABO YCTAHABIMBACTCA IHML ¢h MOMEHTA
noABJeHia >Tuxs OyIymuxs Bemed 9).

Epomt ThuecHEXs Bemiell mpeiMeToMD 3a30ra MOriad OHITH H mpa-
Ba, [lart 1Mo HOBhHlIeMY PEMCROMY ILipaBY HOYTH BeH mpaBa Ha JYAYIO

e it

1)  Dernburg. Pfandr. Bd. 1 p. 429. Cpas. Ffaj. Geld als
Mittel pfandrechtlicher Sicherung, insbesondere das s. g. pig-
nus irregulare. 1368.

2)  Cm. Glick. Erlauter. 18 p. 229—235.

3 L. 34 pr. D. 20, 1.

4% L. 13 pr. D. 20, 1.

5 L. 15 pr. D. 20, 1; L, 11 § 8 D. 20, &

6 L. 29 §1 D. 30, 1.
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BeIb MOTXE NOJIeRATh BAAOTY, RARG-TO HMQHTEBIHCH, cymepdmifi )
U CEPBHTYTH 2).

CepBUTYTHL MOMMM COCTABAATE HPEIMETD 3aX0TA HETOALRO RAKD
YCTAHOBJAGHHEIA YiRe MpaBa Ha YyRYO Bemb, HO I KaKD MPABa BIOBh
YCTAHOBIAGMBIA ¢B IhJBI0 MOJBEPIIYTs MXDH 3ax0ry. Ofuaxo Hsb HO-
Ja servitutes personarum TOIGR0 TB MOTIHM HOJIEHRATH 3ATOYY,
ROTOPHE TONyCRanm mepefavy, u060 3aa0roBoe IIPaBO MOTJIO BECTH KB
oTYyRIeniw ero ofnerra. M Tams xaxd Toapro usufructus jomye-
kalb OTIYRACHIS, X0Td TOXbEO quo ad exercitium %), TO JuIIb
9TOTDH JHYHHE CEPBETYTH MOI'G OBITH NPEMeTOMD 3aX0rd; CB STOW
MBABI0 €r0 MOKHO OBLIO Jame BHOBp yeTaHoBIATH ). Uro nacaeTcd ser-
vitutes pracdiorum, To jepeBenckie cepBETYTH, RarD NPaBO NPOXONA
H IPOBEJeRiA BOIK, MOTYTH COCTABAATE IPEJMETH 3a10ra i IO HeymIars
fOAra IOJJAeRATT 0TIYRAEHID cochuenmy co0cTBeHHHRY °). Yopojerie
M6 CEPBHTYTH HAROEME 00pasoNT IpefMeToMD® 3ai0ra OHITH He MO-
ryrs 8). O0vacuuts »To pasimuie MOEHO caMEMB CBOfCTBOMT I0I83-
HOCTH, KOCTaBIAeMOH THME U [pyryMu cepBETYTaMH. Kcian oA neTaroBa,
YT0 AMBETH 3HAYeHie TOJHRO JAA OJHOTO BAJOTOUDHHHMATENd, TO OHA
cII0CO0HA BB OTYYEJEHi0, BD npormHoMD cxyial — wbre. Iocaby-
HUNG e CBOHCTBOMG OTMBYAIOTCA TOPOJCKie CEPBHTYTHL

llocabaniii Bompoes BB Haywb KpaiiHe cnopeHD IIaB-
HHME 00pa3oME €0 CTOPOHH OOBACHEHIS NIPOBOJEMATO MC-
TOUHUKAMY Pasauyid MERJAY TOPOJCEAMH M JEPEBEHCKUMHU
CepBUTYTAMEA 00 MX5 3aI0Ty (eMm. Arndés. Pand, § 867 anm.
3; Holder ps Archiv f. civ. Praxis Bd. 63 p. 113 u caby;
Kohler., Pfandrechtliche Forschungen p. 271—290).

) L.16§2D. 18, 7; L. 13 § 3; L. 31 D. 20, 1; L. 15
D. 20, 4.

?) Goppert. Ueber Verpfindung von Grundgerechtigkei- .
ten b Archiv fiur eciv. Praxis, Bd. 49 n. 12, Eisele. Ueber
Verpiindung von Servituten B® Archiv fir civ. Praxis. Bd.
65 n. 8.

) Cum. = I erp. 457, 458,

)y L. 11 § 25 L. 15 pr. D. 20, 1.

5y L. 12 D, 20, 1.

5) L. 11 §3 D. 20, 1: Jura praediorum urbanorum pignori
dari non possunt.
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Ipepwerons sazora moriu OsiTh I JNMYHEIA HpPaBa TpeGopanid Ha-
CKOALKO OHM mojaemarn yerynsk (cessio) 1), r. m. pignus nominis,

H camoe 3azoromoe mpaBo MOLNO BH CBOIO OUEpeNnh MORIEHKATH
sauory, pignus pignori datum 2), T, Has. mepesaiors, sub-
pIgnus,

Haronens, Bee OMyWECTBO JAHIATO NHNA, KARD ONHHD HPEJMETD,
Mori0 OmTh Baxomeno. IT0 Takh HashB, hypotheca generalis,
obmas mmorera, B5 oTamiie o1 hypotheca specialis, sacrHoii mmo-
Texu, llepsuifi Buj® 3ajora o0HIMAND HETOJIBPRO HACTOANES MMYDISCT-
BO, HO I Bee Bupes mpiofphraemoe, omnia quae habeo et habi-
turus sum 3)., Toxpko npegmeTH mepRofi HeOOXOIMMOCTH, KEaKD
HANp. IAaThe ¥ T. I, He OpefloXaraincs BH 3axorh *). llogb vact-
HOI nmoTexol pasymBercd 3aXor's OTIBALHON B, HIH HBCROIBROXE
pemelfl maw jgame onpepbacHHof coBoxymmocT: Bemiei, universitas
rerum, Ho TOABKO He BCEr0 HMYIIEcTBA °).

- Crmocodnt YeTaHoBIeHIA 3ajora.

Ilo cmocofy yeramoBXeHia 3aX0TOBAr0 upasa oHO JhanTeA HA
pignus voluntarium, jo6poBoisioe, I pignus necessarium, He-
BOJBIOC, CMOTDA IO TOMY, NPOHCXONETH AN STO YeTAHOBICHIE O BOJM
¢00CTBEHHARA, HAH DOMHMO H JfaEs BT HPOTHBHOCTDH 64.

1) Bs pignus voluntarium ortHOcATGA: &) BaJ0I'B, YCTaHAB-
IuBAeMEIE MO cordammeni, pignus conventlonale, m 6) 3ax0rs,
yoTayoBJIuBaeMEl 3aBBUATEIRHENT pacHopAmenieMs, pignus festa-
mentarium,

2) Bs pignus necessarium oTHOCATCA: @) 3J0IB IO HOC-
TAHOBAOH{I0 eyjpH, pignus judiciale, m 6) 5aI0rs HO HENOCPEHCT-
BEHHOMY HOCTAHOBAGHiID 3aKoma, pignus legale, seu tacitum.

) L. 7,04, 39 L. 4 C. 8, 17,

2y Cod. 8. 24.

3) Paulus5616L15§1L34§2D201L21
D. 20, 4; L. 9 C. 8, 17.

) Paulus 5, 6, 16; L. 6—9 D. 20, 1; L. 1 C. 8, 17.

5y L. 9 C §,°17.
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Pignus conveniionale. [la1 ycTaHoBaeHiZ 3aI0ra M0 COria-
wenio HeoOxoxmmel cabpyomia yeaopia. Ilpemje Beero ycraHasuiBa-
oI sarore poxment OHTH COOCTBOHHUROMD 3arIafnIRacMOll Bew(d
n uwBTH mpaBo ee oruywuaTk !). Eeau Bemp uymad, T0 ghiicTRETENL-
HOCTH 3an0ra 00yca0BAMBAETCA COTIACieMT ¢O0CTBEHHHRA, €OrJacieMs
ABHEIM'G MIH MNOIYANABHING (HAUp. OHG HPHCYTCIBYSTH IpH 3aiord
cgoefi BeIE W MONINTD) 2), cOrAacieM® HPeBAPHTEIBHEING HiIH MOCHE-
nyiomens (ratihabitio) 3). Eeum aume, memwhiomee mpasa coBepIATH
OTYyAJ[CHIC BeIm, YCTAHOBATH HA Hee 3aX0r'b, TO JBHCTBATEABHOCTD
HTOr0 3aI0TA BaBHCHTDH OTTH TOr0, NONTREPIATS JU OHG cOTJalmenie
¢'b npiobphreniens Taroro mpapa uid wETH. Hamomews, MORHO 3aRia-
IGIBATH YYRYI0 Bellb Ha TOTH CAyYad, 4YTO OHO BHOCALHCTBIA CTAHETH
c00CTBEHHOCTEI0 3aRAafumea ). Bob 5THXE ¢Iydasx® 3al10r'b CTAHO-
BUTCA NBHCTRUTeAPHRIMD JHIIF 5 MOMEHTa nmpioOphrenia gamnod Beuim
B 600CTBEHHOCTS.

YeTanaBamBaeTcd BaJd0I'b IO NPOCTOMY coriamieniio, nuda con-
ventione) °), ROTOpoe CHaOREHO HCROMB TOALRO CO BpeMEHH IOPHCTA
Cepgia. Upu 5TomT O00HHHOBEHHO COCTABIAICH, pajd NOXa3aTeALHOCTH,
 nHehMeHHHH akTs cordamenia 9).

Ilepenaua sanomeHnoll senm Boodme nerpefoBazach, EPOME Cay-
yaeBs pignus.

Pignus testameniarium. YeuoBia, 3apEmarear Joamens GHTE
cO0CTBEHHUROME Bemu, SaniapuiBaemofi mo sapbmanito. Eeam onms me
OHIE ¢O0CTBEHROROM®D, TO YCTAHABIEBAIOCH TOALR0 JAUHOE 0043aTElL-
CTBO JOMRHARA, HAOPABIGHHOE HA TO, YTOOH mpioOpheTH JAHHYIO Bemlh
B 3aTHME NpElicTaBRTHL €eé BB 3ad0I'h Kpepatopy. OTRasT JOXREHD
cOBMBIIATE BCE yCaOBIA €ro AbilcTBUTEABHOCTH, a4 HMOHHO, ITOOH 3a-
phmareds OBA® cmoco0ens sapbmarh, Jerarapifi — NpUEEMATS, | YTO-

i i .

1y  Cu. BHIIC.

2) L. 26 §1 D. 20, 1;

9 L. 2, 20 pr. D. 13,
C. 8, 16.

) L.16 § 7 D, 20, 1.

3 L. 1D, 13, 7.

¢y L. 4 D. 20, 1.

. 2 C. 8, 15.
L.4§3D.18, 2 L. 2,4, 6

J‘f't"
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OH BH HaIAUHOCTH ORAT anTdh sapbmamis mmm ropmumiaxs. [laxbe
Tpedyerca, wro0H HacxBmEs BCTYINXR BB HacIBICTBO, TaKL KAaKb
pacmopamenia wocakauell Boau 00ycHOBINBATCA MOMEHTOME 0CYIIECT-
Bienia Hacabposamia mo 3apkumaniio 1),

Pignus judiciale 2), Bazors 9T0TH, KAEb OJHIG WD CHOCO-
00B® 00esmevenia ocymiecTBACHIT HPABT Ypesh NOCPEJCTBO CYAR, YIO-
yuHaeTca yme BB Xl Tabmmiaxs. Tar®s, ecam dmmo, mpucymjennoe no
CYIY, He BHIOJHAIO TPHroBopa, TO Bh ofesmevenie yOBAETBOPEHIA
TOTO IPABOOTHOMIEHIA, ROTOPOE YCTAHABJIABALOCH NPHrOBOPOND, Cb He-
ro Opau pignus in causa judicati captum. Ifosgube moasnica
pignus praetorium 3) »% Qopuk BBOja Bo BJajgbmie, nissio In
possessionem ¢), Hamomens, Bb nospubfimens puMeroMd npash
CIByeTs DPUSHATH emle TpeTili BOJp 3ajora, YCTAHABIUBAGMAro CY-
ieOHEINE phmenieMt, a MMEHHO BT CJyyadx®h NPECYHACHIE BB mponec-
cax® 0 paspbad (judicia divisoria) 9).

Pignus legale sew tacitum (hypotheca tacita) ) ects
38J0I's, ROTOPHIH YCTAHABAMBAGTCA BH CHAY CAMOTO 3am0HA, HMOMHMO
BOMN coOcTBenHmMEA Bemm. llpm macrymaeniu H3BLeTHRXSH, BB HOJO-
RUTCILHOND 3aROHB onpejBieHHHXS, OTHONIEHIH YCTAHABAMBAXOCH
32J0r0B0¢ IPaBO KakD OH BS NPEJUONOMEHI MOIYAAMBATO COTJACIA
noxmruga 7). Orciona u sHpamenii: tacitae conventiones, hypo-
theca tacita.

Jax0rs Tamoil MOIn pacilpoCTPAHATHCA WIM HA BCE HMYIECTBO
fomknmKa (pignora tacita generalia), mim TOZbRO Ha ompepbaen-

L T g

1y OM. BB HaerbiCTB. npan%.

3) CuM. Rudolph. Zur Lehre vom richterlichen Pfandrecht
8b Jahrb. f. d, Dogmatik Bd. 20 p. 311—410.

5 L. 12 D, 41, 4 L. 1, 2 G738, 22.

Y L. 26 pr. D, 13, 7; L. 1 D. 45, 4. Cu. 7 I exp.
268, 269.

5) Bv mCTOYHHEAX’® NPAMO 9TOTH CIyYail He YOOMAHYTE
( Windscheid, Pand. 1 § 233 n. 1).

) Dig. 20, 2; Cod. 8, 15 in quibus causis pignus vel hy-
potheca tacite contrahitur.

) Cp. Dernburg. Pand, 1 p. 643,
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HEle mpefMeTHl (pignora tacita specialia). Caywam Toro m jipy-
I'oro 3ajora cabjyiomie:

Pignora tacita generalia:

1) Fiscus semper habet jus pignoris 1) Rasna mmbers sa-
J0T0BO0S HPABO HAa BCE HMYLIECTBO CBOEr0 JOMRINKA, Kakh HANp. IO
mofaTAM®s 2), Mo feroBopamsd ). Toapko IO JeHERHEMD BSHICKAHIAN
3 NDpaBoHapymeHie ®asHE He NpefoeTaBAACTCA HTOr0 00UATO 3AJOr0-
BATO Npapa ).

2) Ipexpmpymee mpanao OHAO paclpoCTPAHEHO HA MMIIEPATOPA
0 AMHepaTpHuy °).

3) IleproBr — Ha HMYN[ECTBO CBOEr'0 HM{UTERTH IO TpeboBa-
niAMD, BHTERAIOMEND H3G 3amymenia ager emphyteuticarius ©).

4) Bet amma, maxopamigca mojns oOxpamoli mam OB Omexofi
APYTEX'5—HA HMYIECTBO HOCABIHUXE *).

b) fiena——ma muynecTBO Myma mo TpeGosanin mpupamHaro ®),
0 yupaBieHio nus BESmpupauukius (parapherna) ?), 0o japenizys
6paunsis (donatio propter nuptias) 19),

6) My®s®s — Ha mmymecrso Jimja, ofasaBmaroca jaTh Ipu-
Ramnoe 1),

1) JI'bTH— Ha AMyIIecTBO 0THA IO OMIEJIUEMY UMD OTDH MATEpH
HIM 64 BoeXONAmuxs 12); a Takme—ua lucra nuptialia mpu Bro-
puuHolf memuTs0B orma 13),

8) 06wiii sazort BT caysab ormasa sub conditione vidu-

L. 3 L. 4 pr; L. 6 D. 20, 2; L. un. § 1 C. 5, 13.
L. 1 C. 8 15 L. 1 C. 4, 46.

I.. 28 D. 49, 143 L. 2 C, 18, 15; L. 2; L. 3 C. 7, 73.
L. 17; L. 87 D. 49, 14; L, un, C. 10, 7.

L. 6 § 1 D, 49, 14.

Nov. 7 e. 3 § 2.

L. un. C, 4, 53; L, 20 C. 5, 837; L. 7 § 5, 6 C. 5, 70.
§ 29 J. 4, 6; L. un. § 1 C. 5, 13.

L. 11 G, 5, 14.

0 1,12 § 2 C. 8, 19; Nov. 109 ec. 1.

)
?)
)
)
)
)
)
)

1y L.un§105 13; § 29 J. 4, 6.
12) L.8§5C5 :
) L,6§2 L. 8§4C. 5, 0.
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itatis §a HMymecTBO OBJOBELBHIArT0, Bh IOJL3Y KOTOparo cpbiauh OT-
ka3 TONH YCAOBiew® He BeTYHATH B'H HOBHI Gpaws !). lpunajzemurs
9TOT'H SAJOI'S IHIAMB, ROTOPHIMT JOJ/KENE HEPedTH O0TRA’D BD CIY-
ya’h HapymeHif ycaoBid.

Pignora legalia specialia:

1) Juna, pasmia JeHsTH 1A BO3Beemie i HCHpaBJIeHIe 3JaHIA,
aMEI0TH 33101 Ha BT 3jlamie, mo Tpeforamiamt M3D BaiiMa 2).

2) Orpasmie BB apenny praedium rusticum — pa Beb moay-
YeHHsle MAOJH mo TpeboBamiau® us® naiima 3). Haummaered 9TOTH 3a-
J0T'p ¢b MOMEHTAa perceptio MIONOBD apeHATOPOME *).

3) OrpaBmiif 3D maeNt praedium urbanum-—Ha JBHRIMOE
MMYMECTBO HaeMmuRa BHecenmoe BS praedium (invecta et illata),
Bb 00e3neuenie ynaaThl HaeMHOH CYMMH °) 1 BOSHArpamjienii 5a BCi-
kifi ymep6s mo maiiny 9). HaunmaerTes 3a10r'e €5 MOMEHTA BHECOHIA
Bellel BT moMbuienie.

4) Jlerarapifi—Ha macatcTBeHIOe HMYIECTBO, O00pEMEHOMHI0e
0TRA30MB ?).

b) Hymmaas ~— HA BEIH RYNICHULHT ero JeHbramu, HO e Ia
ero mua 8),

lipaBa 3a’JoronpHEHMATeNd.

IIpemge Bcero samors B5 Qopmd pignus NPEfCTABIANS KPOji-
TOPY BaajBuie 3a10T0BOI0 Bemplo, a mmberd m NPaBo amUOIATE €r0
uarepiukTayu. Ho Buaapbnie 3aloroupunmMaTens He TepephIBaji0 Teue-
Hie IABHOCTH JAJA 3aJ0rojaTedd.

" Ssimalar k. gl

N Nov, 22, c. 44 § 2, 3, 9.

2y L. 1 D. 20, 2.

3 L. 7 pr. D. 20, 2.

Y9 1. 61 § 8 D. 47, 2,

8) L. 2; L. 3; L. 4 pr; L. 6 D. 20, 2; L. 4 pr, D. 2, 14.

® L. 7§1 D. 20, 2.
) L. 1,2 C. 6, 43.
9 L. 6 C. 7,8 1.3 pr. D, 27, 9; L. 7 pr. D, 20, 4.
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Br merounmkaxs npHsnaeres Biaxbuie 3aX0roNpUHHU-
MATeldst, KaKbh Hamp.: pignus manente proprietate debitoris
solam possessionem transfert ad creditorem (I.. 15 § 1; L.
37 D. 41, 1). Ho Bmker:s e¢p TBus upusHaerca BIajbHIe
M 3AI0TOJaTeNA ¢0 CTOPOHH BHIIOAHEHIA gaBmocTH: intelligi-
tur, videtur possidere ad céausam usucapionis (L. 1 § 15;
1.. 36 D. 41, 2; 1.16; L. 33 § 4 D. 41, 3). DBs maykb
O0LIKHOBEHHO BTOTH CIyYAl OTHOCATEH Kb TaKh NAZEIBACMO-
My npoussoxuoMy siagbmiio (r. I erp. 346, 347). llpm
5TOMD YKA3aHHOMY OTCTYNIEHI0 BEH IOXL3Y BIagbnia xa-
BAJN CAMHEA pasHooOpasand ofbacHenid. llo moemy xe Muk-
HiI0 caBayert UPHU3HATH ELUHCTBEHHHMT BIagbIsneMb ca-
moro sagorogarems: Creditor, qul pignus accepit, possessor
non est, tametsy possessionem habeat aut sibi traditam aut
precario dcbitori concessam (L. 15 § 2 D. 2, 8). Bs me-
TOUHAKAXD XABHOCTh HPU3HAETCA TOJLKO IPHHANICKHOCTHIO
sragbma (Dernburg. Plandr., 2 p. 52, 93): sine possessione
usucaplo contingere non potest, a mOITOMY TaML HPH3HA-
erca BiagbHie 3a momkEmkoMs mo samxory (L. 7 § 2 C. 7,
39). Rpezwrops TOIBKO JEPEATH Bells OTH MMEHH KOJK-
HOKA ¥ IO OTHOIMEeHN0 Kb samurh upercraBagert ero (L.
29 in L. D. 10, 2). Cwm. passmrie sToro Bosspbmia Asape-
euys: Ilperapiyms mo pmmeromy mpasy. 1877 erp. 51—35b.

Rars BEmHOS IPaBRO, B3aJ0I'b HPEJCTABIACTEH KPEJUTOPY I Beh
Hpodie WCRH HA 3aMHUTY 3aX0REHHOH BeIl, aHATOIMYAEIS MCKAMD COl-
cTBeHEmRA. lart utiliter 0Bp MOEeTs BUMHATH actiones negato-
rise, confessoriae, finium regundorum, communi dividun-
do 1), Momers COBepmaTh operis novi nuntiatio, TpeboBars
cautio damni infecti, summats interdictum quod vi aut
clam 2), actio furti, 0 damnum injuria datam 3) u 7. .

Ilpn macTymaeHim ©pORa IAaTeRa [0 00esMeYCHHOMY 3aJOTOMT
MOATY BAZOTONPHHEMATENh MOKETH I NpH MIoTeR: TpebdoBaTh BHIATH

L

n L.16D.8 13 L.9D.39,1; L.1§5D. 43, 2; L,
4§9D. 10,2 L. 7§86 D. 10, 3.

3) L.9D. 39,1 L, 11, 19 pr. D. 39, 2, L. 11 § 14 D.
43, 24; L. 1 § 4, 5 D. 43, 25.

5) L.12§ 2 D. 13, 1; L. 15 pr; L. 87 D. 47, 2 L. 17
pr; L. 80§ 1 D. 9, 2,
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¢e0T BEIM H YAePRABATE €6 HOcHb moramenia 00e3NeyeHHAr0 e JOJ-
Ya, eCJH 33 3aJ0rOJaTedeMDB O0CTAWNTCA emie Jpyrie NOArH, XOTAOH e-
obesneyennsie sagoroms. Ilocabaaee yeramopieno mmmep. Iopiianons,
koTOpHI Haxopmas dolus BE Tpe6oBamin BOZBpPATA 34X0Ta, ROTHA OC-
TaBaJHeh elle APYriA HemorameHHEA o0A3aTelscTBa 1).

Haromens, 3alI0rs YyCTAHABIUBAETD IPABO 32 KPEJHTOPOME OT-
yy&faTh (jus distrahendi) 2) saaomenHylo Bemb, Gyfe pemocakpy-
eTh YOBAETBOPEHiA IO raapHoMy Tpefopanmiio °). Tamoe mpaBo BHITe-
KaeTh M3% CAMOrO 00MAr0 CMBEICHA 3al0rad, KARE HHETATYTA CAYRAIATO
ofesmeyenieN® MO YAOBISTBOPEHI IaaBHAr¢ rpebosamia, Bo Hosj-
nbiimenms, 0o rFpamuend MBpH, pHUMCROND IpaRb HpaBo UPOJamu IpU3-
HABANOCH CYMIECTBEHHKMT BEBORONT H3D 3aI0ra 4).

Mnrorie mucareln I0JXaTamwTh, YTO BH NPEERHEME NpA-
BB, a ument#o g0 3-ro Bbra mo P. X, xas mpasa oruyis-
JeHIA 32J0Ta KpeLuTopoME Tpedosaioch 0cofoe eoriameHie,
pactum de vendendo pignore (eM. y Awiovincraro cit. erp. 20
mp. 2), Ha yro OyaTe YRasHBalTh Oonke mam Mewbe scHO
HEKOTOPHSE MECTA HNCTOYHHKOBG, Kak®s Hamp. Gajus] 2 §
64; L. 74 D. 47, 2, Ho xpyrie nmeaTeirw, BHXOAI W35 00-
Aroe HABHAYCHIA 3aJ0ra CIAYRHATH o00e3meuenieMb y0osaern-
goperyo TpeboBamidg, JeTk0 O0BACHAITH HTH U IPYIif BHpA-
MeNig MeTOUHNKORT coBehMD MHAYES, BL eMuerh Beerjamms-

TO M ¢aMo co00p IOHAMAEMAare uUPaBA OTYYRIEHIS 3a10Ta
(em. Lang. 86 Archiv f. d. civ. Praxis Bd, 23 §§ 1, 2).

Corjamenie, 10 ROTOPOMY 3aJOTONPHHEMATELH OTRABEIBAICA OTH
nipaBa npojaRd, Onio HepbiicTBuTe bHHNE °). EfuHCTBEHHOE 3HAYeHie

1 L. un. §§ 2, 3 C. etiam ob chirographariam pecuniam
pignus teneri 3, 27.

3y Dig. 20, 5 de distractione pignorum et hypothecarum.
Cod. 8, 28 de distractione pignorum.

3y I1.1C. 8 30; L. 6 pry L. 11 § 45 L. 13; L. 34 D,
18, 75 L. 5 pry L. 7 pr; L. 10; L. 11; L. 12 pr. § 1 D. 20,
B; L. 26 § 2 D. 20, 1; L. 10; L. 16; L. 20 C. 8, 28. L. 1; L.
2 C. 8, 46.

H Lo4 L8883, 56D.13,7; L. 12 § 10 D. 20, 4; L.
8 L. 13 D. 20, 5; L. 6, 14 C. 8, 28.

3y Paulus 2, 13, 5; 1. 4 D. 13, 7; Cod. 3, 29 debitorem
venditionem pignoris impedire non posge.
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STOr0 COTJAINSHIA BEIPARANOCH BB TOMB, YT0 IOCAE HEr0 HpOjama
Morda OHTH COBEPIIEHA TOJBEO NpH Tpoiimoms saspaenim (denuntia-
tio) gommmmky 1).

IIpogaTp 3am0MmeHHYI0 Belb KPEJUTOPD MOT'B HpH CALAYIOIIAXE
yeaoBiax's: HeyjoBieTBopenie riaBHArO TPeOOBAHIA MO HACTYIIEHIN
ero cpora 2). Hanmomunamie xpejuTopa foamuury 0 miaremt 3), Kpomh
TOTO FOLMHUKD JONREHT ORIs OHTh u3BRIMEns O HambpeHin MPOH3BECTH
mpopamy (denuntiatio)4). M roasko mo merevenin fByx’s IHTH mocHE
TAROTO M3BBIICHIA MORHO OHLI0 NMPUCTYOHTH KD Npojiam®, ecid TOALKO
He OBLI0 HHOTO corjauienia ®°). Bopoyems mpm pignus judiciale
A3pBeHiA He TPeboBATOCH M Ipojaka MoOria ORITH COBepluella Jepest
gea Mbeama mocat mparosopa 9).

Camaa npojiaska HNPOHMCXOAUTS HIN IYTEMD YACTHHIME HIM ayE-
miorueMs ¢). Tars sazors Easgh m pignus in causa judicati
captum mojIemamu nNpogaxEs ¢b ayruiona 8).

MomenTs mpofamu JemuTEH HA YyemorpBmim xpeguropa. OHT He
0TBBYACTH Hpefh BaJOrOfaTedcMT sa YHyIMeHie (JaroupiaTHaro cayyad,
160 HETH 00A3aHHOCTH IPOJABATH, & CTH TOALKO mpaBo 9).

IIpn BHCROJLRAXT 3aM0TaXs IO OJHOMY H TOMY e 0013aTedb-
CTBY EPEJuTOPD ONpefBidAeTs 04Yepelb UX'DH OCYiecTBACHIA 10),

IIpu 5TOMSs 33I0TONPHHEMATE]s EMEETH NPaBO HPOJATH BCIO 34~
JOKEHHYIO Bellb, 4 He TOJBKO A4 YacTh, OTBBYAIIYI0 CTOHMOCTH €ro
TpeboBanid, O0BACHATE HTO MOXOKeHie MORHO TEMB, 4TO HpPH HpOfamE
JacTH BEIH, Bejymie R'p yeTaHOBICHIO 00mieil coOCTBeHHOCTH, TPYA-
Ahe Hafitm morynateas m ycaorid 6Hum OH MeHbe BEropgmna 1)

mreriereiiis pu—"te - ¥ il

n L.4D. 13, 7.

3 L. 4 D. 20, §; L. 58, 14, 16 C. 8, 28.

3 L. 18 C. 5, 38.

)y L. 4 C. 8, 28.

) llocramosaenie IOermmiana L. 3 § 1 C. 8, 34.

%) I. 32 D. 42, 1.

v L4, 9 C. 8, 28,

8y L. 16 C, 4, 44; Cod. 8, 23 si in causa judicati.
9 L. 6 pr. D. 13, 7.

1) L. 8 D. 20, 5.
'ty Waiitelshifer. Pfandr. an einer Forder. p. 25 ep. Solun.

1 Subpignus p. 22
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Ilpofama saxora coBeplmIaeTcs KpeUTOPOMT BO mMA ero c06cr-
BCHHATO IIpaBa, a He BT RauecTBE HpPEcTABATENA, II0 HOPYYeHilo Ba-
JOrOFATeIHL,

Kaacemueckie rmopucTH Bo raash ¢p llanunpgaoMs o-
OHIKHOBEHHO AECpHKATCH BHCKA3AHHATO B3rAZNa, Kax® HAUp.:
»in venditione ...suum creditor negotium facit L. 42 D.

13, 7. Om. mamme L. D § 3. L. 7§ 1 D. 27, 9; L. 13 D.

20, 5. Ho Berpbuaercs BH HCTOYHUEAXD XKe U Hjed Ipex-
craBuTeabeTBA Npu nmpoxamb saxora (Gajus 2 § 64) z MBO-
rie nmacareau (e vy Llernburg, Piandr, 2 p. 110) cumTarnTs
Takoff B3rAANT 00XBe UPABMIBHHME Yikeé HOTOMY, 4TC IO
o0nieMy HauYJy HeIb3f IEPEHOCHTH HA APYroro TOT0 IPaBa,
kaxoro Mu cama He mMbBems (L. 54 D. 50 17); sazoroupu-

HUMATENb Ke He umbeTs Npasa COOCTBEHHOCTH HA 3aJ0MEH-
BYI0 BEns.

Opnaro mpofama JOJKHA COBEPIIATHCA IO YCJIOBIANTE BO3HMOKHO
6oate smromwems 1). HegmoOpocopbermoets KpefimTopa He NEIaeTs
RYILA-IIpojamy HEYTORHoH 2), HO HazaraeTs Ra Hero JmyHoe 06A3a-
TEJBCTBO BOSHATPAJATH 3a YOMITEA BaiorofaTead 3),

Ilpu mpojam® sajora EpefuTOPS HEe MOI'D, IM CAMb JIYUO, HH
Ypesd MOJCTABHEIXT JANG, ABATHCH WORymarTelews ), He more xymars
3aI0REHHY0 Bellb W JOLKHHED, cum rei suae nulla emtio est °).

Rpeparops, muba B cBOEMT BAagbHin Npojgandnii 3a1ors, 004-
BRIBANCA NEpejaTs er0 KYUHBIIEMY; BH NPOTHBHONG cayuab OHE yoTy-
Naisb eMy ¢BOe HCKOBOE IIPaBo.

Creditor qui jure suo pignus distrahit, jus suum ce-

dere debet: et, si pignus possidet, tradere utique posses-
plonem L. 13 D. 20, 5.

Yro racaerca oTBETCTBEHHOCTH MO Npofam®E, TO KPEJUTOPH OT-
BEYaX®s MORYIATENI0 JHmb 34 (anTh 32J0T0BAr0 IpaBa HA JAHHYIO
BCIIb M HPATOMD BL MEPBOU OUepefiw; 3a IPaBO e JOMKHURA Ha IpO-

N L.2285D.13, 7; L. 4 G, 8, 27,

3y L., 13 G 3, 27.

% L. 1; L. 45 C. 8, 29.

1) Paulus 2, 13, 4; L. 40 pr. D, 13, 7; L. 10 C. 8, 28,
5 L. 40 pr. § 1 D. 13, 7; L. 39 D. 18, 1,
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aBaeMyo Bellh OHD He oTBByaxs 1), Ilovromy 3a oudmeTROM H 10
CKPHTHMG HOPOKAMTE BeH[H IOKYIaTeldh JOIMeHs OBIT 00pamarsed Kb
sajorofaTexio *). Romewno, ecau RpejHTOpPD 3HAND, YTQ Bemb He upu-
HAJIeRATD 3aJ0rofaTedio °) HIX NPAMO NPHAALS Ha ce0d 0043aHIOCTH
OYMCTRH, TO HE MOKETH YRIOHATHCA 0TD JAHHOH 0TBBTCTBEHIIOCTH.

Ilpojamell ynanuTomaeTca 3aIOroBOC IPABO RAKDG CAMOr0 Kpeji-
TOpa-BREICRATENd ), Taks ® BEEXD KPEIUTOPOBD, CABIYION{NXT
332 HOMG °),

3t noayyennoli cyMMH 3aJ0rONDHHUMATEND MOI'E YAOBIETBOPHTEH
cebA Bp MOJHOMT cocran® Tpefomamid, ne 5a00TACH O JIPYrOXD Epefd-
TOpax®h I0 fannofi Bemu, Ecim npuToM®s nbma NpeRnmaeTs €ro
TOAT'E, TO N3mmewd (superfluum, hyperocha) joamens OuTH BO3-
spamensd poamuary ¢). Eeam me wbna 3axora oramercd MeHbHIE ca-
soro Tpebosamia, To mo Hepocrawoumedl cymmE rpegurops umberd Hpa-
BO JHYHATO HCKA KB JOMBHHRY 7); @ 3aJ0r0BOE IIPABO BO BEAKOMB CIY-
yab moraniaeTed.

CopepiumBIiad e NpojJama 3alI0Ta eYNTAETCA OKOHYATEIBHOIO.
floxmuur®s He MMBeTs mpasa Iocat HTOro mpegiarath KynuBlIEMY YII-
JAYCHOYIO UME CyMMY ¥ Tpe0oBaTh BOsBpauieHia Bemm. Ho EpefATOP®
MO®eT’h IPH IPOfaK’ BHIOBOPETH Takoe Hparo Jua Roxmmixa ), Ilo-
¢ABHIA cxyYall NpefcTABIACTS OJ[HO H3'h MCRNIOYCHIH IT0 TOMY HAvaly,
yT0 HEETO HE MORETTH MOJYyIATh TpeboBauid m3® ¢bary, BTH KOTOPOH
He IPHHEMAIT YYacTIA.

B cayyad sazomeHHad Bemp He MOraa OHTH IpOJiaHa, TO Kpefu-
TOPE UMBID MpaBo OCTaBUTH 6¢ 32 ¢000I0, HO TOABRO CH IpeBapH-

| =W ' TF ‘olanr

1y  Moreau. Haftung wegen Eviktion der verkauften Pfand-
sache 18783.

2y L. 10 C. 8, 3b6. Cp. L. 10 D. 20, 5; L, 11 § 16. D. 19, 1,

N L. 2 C. 8§, 45.

%) Paulus 2, 13, 4; L. 15 C. 8, 27.

5 .3 D.20, 5, L. 6 C. 8 17; L, 7 C. 4, 10.

6y Paulus 2, 13, 1; L. 12 § §; L. 20 D. 20, 4; L. 7; L.
24 § 2; L. 35 pr; L. 43 D. 13, 7; L. 73; L. 101 § 1 D, 46, 3;
L. 5, 20 C. 8, 28; L. 5 C, 8, 30.
% L. 10 C. 4, 10.
5y L. 2C, 8 20; L.13 pr. D. 13,7; L. 7Tpr. § 1 D. 20, 5.
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reapuaro pasphmenia rocygapa (impetratio dominii per princi-
pem 1) u onBakn.  Eean onbnra mpesmimiaga cymmy jodra, TO JO M-
TEYEHIA JBYXD IBTH MEEAY KPeIUTOPOMD U JOJRHAROMT YCTAHABIABA-
yach o00mad co0cTBEHHOCTH; I0CAD KAROBOTO CpOKa KpEIuTOPs MOTD
BHIRYIUTH YaCTh MONMHOKA. [IOARHURTE e RO BCAROMD CAyYaB MOT'H
BE TeYeHid IBYXS JBTH BO3BPATHTH BEub, VIJATHRD RpPEJATOPY CYMMY
N0ATa, NPONEHTH Ha Hee, H BOSHArPajdABS 33 YOMTEE 2),

B® riaccmueekia Bpemena pumeroil ropmenpypemin Hephiro npu
YCTaHOBJEHIM 3a0Ta CTOPONH BCTYIAAM BB 0c000e coraamenie, o ko-
TOPOMY TPeJOCTABIANOCH 3ar0JONPHIMNATEI0 IIPABO OCTABUTH 32 £000I0
3AI0KEHAYI0 Bew(s OesT npexsapureiabHofl en onbuny, Ha cxyyail 3aao-
rojaTexs He BRIOJINNTTS CBOeBpeMenno foara. Takoe corjyarmenie HOCHIO
HasBauie lex commussoria ). QHo He YCTAHABIMBAXO 00A3AHHOCTH
Opath cebb Benmp BMbero TpeoBamid, a JaBali0 TOABKO HPaBO TOTa-
CUTh NOCKBMHee YIepHaHieNh 3aJ10Ta HIA 10 MpemkHeMy TpefoBaTh BH-
noxEenia ofasaTeascrsa 4).

Hyrems lex commiss, HepBJiRo JOARHHRE MOI'B TePATH HOIB-
Y0 NBHHOCTE 10 CPABHEHIID €5 NOATONGH, 4 Takbs REARh BH OCHOBB
MOJ00HOH OTEPH JeEAAA ¢ OJHOH ¢TOPOHEI HEOCTOPORHOCTH JKOLKHM-
Kd, & ¢5 JPyroff MmeecTKOCTH KpefuTOpa, TO HMIep. RoHCTAHTHAL HA-
medh BYRHHNE 3ampernts (320 r.) BoBce HOROGHHA cormamenia °).
llocatyeTsiens oToro sampemenis OEIA HEYTORHOCTH COTAAUICHI, He-

Ty

) Cod. 8, 34 de jure dominii impetrando.

4y L. 3 C. 8, 34.

%y  COm. Warnkonig. Dogmengeschichtliche Darstellung der
Liehre von der lex commissoria beim Pfandrechte nw Archiv f.
civ. Praxis Bd. 24 p. 1—38; p. 312—-338; Bd. 25 p. 60—114,
226—253, 420—439. Dig. 18, 3 de lege commissoria. Hassauie
LAHHATO COTIAIIEHIA OTH CIOBA ,COMIMISSUM®, YRASHBAIOEE KAKD
OH Ha yrposy Xid JOKHUK2 HoTepeil €ro mpasa; moxo0HO TOMY
KakDh I'OBOPATE: poenam commitiere, multam committere u . .,
HABJICYS HAKAzamie, mrpad®s B T. X (L. 6pr.D.36, 1 L. 14 § 1
D. 46, 2).

Y L. 6; L. 7 D. 18, 8. COm. Dernburg. cit, p. 276, 277.

5 L. 1 C. Th, de commissoria rescindenda 3, 2; L. 3 C.

de pactis pignorum et de commissoria lege in pignoribus res-
cindenda 8, 35.
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NEHCTBHTEIRHOCTS INepexofa co0CTBEHHOCTH; JOJMHUES He JHIMIANCA
rel vindicatio, a Kpefurops-— cBoero TpefoBamis. ITO sampemienie
He KAcaJoch ¢OTHANIeHid, 10 ROTOPOMY JOJURHAKRTE pasplwals Kpeju-
T0py upiobpBrenie BDb ¢cOGCTBEHHOCT: 3aX0MEHHON Bel| BT eaylab
UeYIIaTH Jojra, HO TOIbRO IO ONEHRY ed IpH CaMOMD MCTeYenln ¢po-
ka poara '), [Mpojammas wbua morma OHTH ofosHayema M Bie-

peas ), mmmb OH OHAa TOJBRO COOTBBTCTBOBAJA IEHCTBUTEALHOR CTOU-
MOCTH BEHIH,

Iocabaueit oropoprm He npmsHAECTH HAuUp. JepuOyprs
(cit. p. 282—284), no oma cabayers yixe u3E 00Iaro Mo-
THBA KOHCTAHTHHOBCKATO 3aKOHA, CTPEMUBIIAroca npepyll-
peruTs 3J0yHOTpPeONeHis, IO KOTOPHMB BB COOCTBENHOCTDH
EPeJuTOPOBS MEPEXo AIY BEIU BRICUICH CTOMMOCTH IO CPaB-
Hemilo ¢b Tpebopamiamu (eMm. Warnkonig cit. Bd. 24 p. 351).

1o o0memy navaxy SaioronpuHEMATeNs He UMBIL Upasa HA pac-
NOPAMEHLA, HU 10JB30BAHIA 3aX0WEHHON Bempbio. J TO m pyroe ocra-
BAJAOCH 3a sa’zorofarexeMs. Ilpm saxzork Bop Qopud pignus 3a10ro-
fpuHAMATeNd HEAb3A BHONHEL JuMuUTH M3BECTHArO pacmopamenid Belbio,
HO 9T0 IpaBo KONYCKAeTCT auMims BS TOH mBph, B Ranoff Tpebyert ed
COXpaueHie ¥ ympaBlieHie el €O CTOPOHEL [00pomOpALOYHArO 0THA CeMeH-
crea. Ilo sTomy ynpaBaenio sazoronpuHEMATexs MOEETDH OTJABaTh 3a-
JOREHHOES HMYUIECTBO BD HAMEl M OPATOMD JIaiRe caMOMY COOCTBEHHHRY
ero 3). Ho mo oxomvamim 3amora Bemp JOXmHA OBITH BO3BpAmIEHA €O
BOBMM NOAYUCHHEIMA OTT Hed INIOJAMHA 34 BO3MBIGEHIEME U3'h HUX'E
TpaTh 10 ynpasieHinw 4). Besaroe moipzopaHie IIONAMEH CO CTOPOHH
3aJ0TONpUHENATENA paseMaTpupaercda Kakt furtum usus °), Opmamo
BO3MORHO COrJallieHie MemJy 3aJOrONpHHEMATENeMD U 33J0r0faTeleMb
0 MOJb30BAHIN MEPBHMD 3aM0REHHOI BEIH0, NPRYSMD NIOJH CIATA-
I0TCA NOKPHIBAOIIUMA IPONEHTH ¢b CCYREHHATO KamuTaxa. B HTHXH

N L. 16 § 9 D. 20, 1.

3 Vat. fr. § 9; L. 81 D, 18, 1. Cm. Vangerow. Pand. 1
§ 383 n. 3.

9 .23 D. 20, 1; ..38581; L. 37 D. 13, 7; L. 371 D
41, 2,
Yy L. 6 C 8, 14,
5y §6 L 4, 1; L. 54 pr. D. 47, 2.
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CAYYagXs IOXOMEHLT 0 [O3BOICHHBIXD NPONEHXAaTH He MpuMBHANOTES;
0N MOTYTT M HPERHINATH 3QKONHEIH AXD MARCHMYMGE.

Hocabxnee mpaMo MONATBEPKFAETCH NOTOTHUKAMY, KAKE
L. 17 C. 4, 32; L. 14 C. eod. Ho 15Mp He Mewhe muorie

MUCATENN TOIEKYITH 9TH M JpYyria MBera BL emmical orpa-
HUYCHIA NOXE30BANIA NIOXAMM TOALKO BB pasmwbph 3axoH-
HEIXH TPOIEHTOBD, YMEHBIIAA HA OCTAIBHYI) UXT CTOUMOCTH

JomkAHE xamuTaxs (005 5TOMB M APYIAXS BO33DBHIAXE
eM. Roedenbeck mmr. mumme p. 17—25).

Jlag nofgobHaro moAL30BAHIA PHMCKIE MCTOUNMEH BT J[BYX'® MbC-
raxb ') ymorpefadoTs BHpamenie antichresis — dvtfyonarg?) —
B3AAMHOE MOab30Bamie 3). CIOBOMT STHMD BEIPARaeTea BB 00IeM®
cMBICIB Taroe NPABOOTHOMIEHIE BYX'H MG, KOTOpoe HMECTT BL OC-
HOBY B3aMMHOE OPELOCTABICHIE MOXB30BAHIA PasINYARME Beljamy., Cor-
Janienie, ROTOPHIMB YCTAHABAHBAGTCA TAK0e NPABOOTHOIIEHIS HOCHTS
Hassanie pactum antichreticum. Bt Ooabe Themoms cmeext moxs
antichresis pasymberca Tamoli cayvail, ®orja opmmo amme, mMoIyyasd
NOAB30BAHIC M3BEBCTHHMT RONMYICCTROMD 3aMBHUMEIXT Belieli, ycTyna-
eTh BMECTO NMPOMEHTORE HOXL30BAHIe oupeyhieHHO0 Bempo., Haw aro-
ro BUfHO, uT0 antichresis He npefmodaraeTs HempeMBHRO SaI0IG
BeIlld, XO0TA BH (OJBIMEHCTBYE CIVYaEBH OHTH MOI'D JBXATHCA BT Raye-
¢ctBb moboYHare coraamieHis WMEHHO Hpa 3aidork.

Muorie yueGuuru (mamp. Arndts, Windscheid 1 § 234)
CKJIOHHH mpmsHaTh pactum antichreficum 3a moGoummi# jxo-
TOBOPD CUEMIaIbHO IPH 3AA0TOBOME corxaameniu. Ho merou-
HOEM fCHO HE CBASHBAIOTE HTOTC JOTOBODRA Ch 32JI0TOME Be-
mzx (LI11§1D.201; L6 G 4, 26, L. 14 C. 4, 32).
Cum. Glick. Erlguter. Bd. 14 p. 105 um cuakax.

Rakt mo umeTo AMYEOMY OTHOMmeHI, IO antichresis, saxoro-

. il P gl — ]

1 1L.33D.13, 7Ta L.11 § 1 D. 20, 1.

3) (Q06b »ruMoxorim cioBa oM. v Glick. Erlauter. Bd. 14
p. 105.

9) Cm. Roedenbeck, Die Antichresis, 1874, Rinaldi. Saggio
sul diritto di anticresi »p Archivio giuridico 21 p. 300 m caba.
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NpEHEMATENs NPOROAKACTE OHTH CBOOOKHEIMT OTH RARmXD amfo yu-

JaTh

1o noasayemofi Bemm 1).
Antichresis ycramapimpajzoch M HOMIMO COTAAINGHIA, A MMEHHO

ROTIa RanpTals OBLID Hepefjan® 0e3% yroBopa 0 OpOLEHTaX's K B 00e3-
fedeHie BO3BpalleHiA OHIAD YCTAHOBIGHD 3340Id HA IEOJONPHHOCAIYIO
BEIIb, TO B HTOMTD cHyYad JOMYCRAXOCH NOAH30BAHIE ILIOJaMU, BH Pas-
nbipt BSaROEHHXT HPOIEHTOBT, 065 HMPEFBAPUTEABHArO COrIANICHiA,
Taroe MOXL30BAHIe NPHHATO Teleph 2) Ha3uBaTh antichresis tacita.

Bece yuenie 0o0m antichr. tacita ocmosamo ma cxbxyio-
miemb MBerd opuera asaa: Cum debitor gratuita pecunia
utatnr, potest creditor de fructibug rei sibi pigneratae ad
modum legitimum usuras retinere (.. 8 D. 20, 2). Bs cio-
BaXb 9TUXD HEIb3H He3aMBTuTh BRYTPeHHATO upoTHBOpbuis,
a MMEHHO: HE ¢MOTpH HA TO, YTO HE BHIOBOpPEHO IIPOILEH-
TOBH, THMB HEe Meabe RpeiuToph mONYUAeTh HPARO H3BIE-
KATH JIA ceds IPOUEHTH MU3D 3aJ0:KeHHOM Bemu. bria Mac-
¢4 NONHTOKD NPUMUPHATH 3TO IpormBopbuie (eMm. Stephan BB
Archiv 1. civ, Praxis 30 n. 14; Roedenbeck. cit. p. 33 —42).
Beero mpasjponogobmbe 00BLACHUTE JaEHOe MBCTO OOIMMD
TYBCTBOME CHPABEAIABOCTH, HO KOTOPOMY HOPHCTY Ea3aloch
eCTeCTBEHHBEIMD, UYTOOH JONKHHKD, 0e3STPOLEHTHO NOAB3YIO-
milica KanaTaroMEs, HE MOI's BMECTS b ThMB TPE0OBATH OTH

KpexuTopa BCEXD II0KOBE 3axomennoit semu (Dernburg. cit
p. 74).

S3a,J00I's HpaBa.

3a10rs HpaBa COCTOHTS BH YCTAHOBXEeHIW TpaBa JiA KPEFHTOPA

HOJYYATH YJOBAETBOpEHIE cROErO TPe(OBaHIA M3T NMpaBa 3aI0TOJATENA.

Muorie nucarenn (Ezner. Pfandb. p. 53 u caby.) Bm-
AATh BB 9TOMD 3aX0rb HepeHoeh ¢caMoro IpaBa HA Kpeju-
TOpa, T. CKA3ATH NPEEMCTBEHHOCTH BH mpasb. Ho mporues
TAKOTr0 B3TAAZA OCHOBATEILHO BO3SPAKAIOTE, UTO €CIH 3210~
RCHHOEC NPABO IEPEXOIUTH B MMYINECTBO 3AJI0TONPHBAMA-

S e —— ——

el k i

Y Roedenbeck cit. p. 15, 16. Ho nporusmaro mmkrigz HAmp.

Dernburg. cit. Bd. 2 p. 70.

%) Haumnas ¢ Ryamis,
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Texd, T0 mocakiHi He OyFers mmBTH HA Hero 3aI0roBaro Ipasa, a Io-
Ay4nTs camo coorebrersyiomes mpasp (Sokm Subpignus p. 28).

Bo uymea®s sroro pofa sazorosd ocofeHHoe 3HaueHie HMMEIOTE
a) 3an0vs 0043ameascmes u §) nepesanots.

a8) Saa0ts 00A3aMENLCMES, PLGNUS NOMINIS,

locoGin: Wittelshofer. Das Piandrecht an einer Forde-

rung. 1876. Hellwig. Die Verpfindung und Pfandung von
Forderungen. 1883.

Bpequrops 10 3a10ry 0043aTeApCTBA MOJIYIAIT HPABO YEOBIET-
BODUTH ¢e0d Ha CUeTH BAJOTOfATENA M3D JIMuHArTO TpeboBaHia moc-
1EpEAre RS TperheMy nny. (0A3aTeAnCTRO CUMTAETCA BATOMEHHHIME
BO BeeMD ere 00neMB 0esn BHUMAHIA RE Beanuuwd o0esmeyeHHaro Tpe-
00BaHLA, HO Y[OBACTBOPEHIe HE JOIZERO NPEBHIMIATH NPETEHSIM 33I0T0-
npunuMaTedd 1).

Yro racaeTca cmocofa yAOBASTPOBEHIA H3T 3aJOmeHHaro 00:a3a-
TeIRCTBA, TO RPEJUTOPS MOI'L HPERN6 BCEr0 IPOJATh €ro W M35 BHPY-
yeHnoffi CyMMEI HORDHITH cBoe Tpebosanie 2), Mors rpegmTops Hpm
HACTYIICHIN CPOKa HCIOJHEHIA 3aX0meHHare o0043aTeJbCTBA HPAMO MHO-
TpeGoBarh maaTema cebh, jus exigendi %), rars O BB cmay yeryi-
’H 00A3aTeABLCTBA CO CTOPOHEI RpeJATOpa-sakorofaTedd. Ecau mpejme-
TOME 3aM0mennare ofasaTeineTBa He OhlNa JICHEMHAd CYMMA, a Rarad
aufo Bem(s, HANp. HOFBHREMOCTH, TO SATOTONPHHMMATENb NOXYIAJD HA
HEe TOJNLRO 3&IOCQBOE IPARO, IPABO #|E COOCTBEHHOCTH FOCTABAAOCH
32X 0TOfaTeaI0 ).

Jro6m 00e3meYATh 'PAaR0E 3aI0r0BOE IPaBO EPEJATOPT OABERD
epbiaTs JOMKHARY 3aI0rofaTedad usphumenie 00 ycTaHOBIGHIH 3al10ra;
yHAYe HOocABnili MoMKeTH HOAYUYATH OB, & THMD CAMHAME HMOTACHTCA
H 33J00"B.

T

1y L. 4 C. 8, 16.

2} Bompoer 0 npapB 3aIOTONPHHEMATENA WPOJABATH 320~
meHnoe Tpebopanie B Haykbh cmopmo. Ho om, L. 7 C. 4, 39 n
K5 Hemy Hellwig. cit. p. 33.

3 L. 18 pr. D. 13, 7, L. 20 D. 20, 1.

Y L. 20 D. 20, 1, Derpburg., Pand. 1 p. 700 n. 9.

b
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6) Iepesanos, subpignus.

IlocoGie: Sokm. Die Lehre vom subpignus. 1864,

Ilepesanors (subpignus, pignus pignori datum) eeth sa-
J0I'h, YCTAHOBIMBACMEIH 3AJOrONPHHAMATENEMT IO €ro S3aJ0r0BOMY
mpasy !). llpemmeront mepesaiora OyieTh Camo 3a40roBoe Npaso, BEI-
pamanmeecd Bh OpaBE IpOJamu MEPBaro EPejuTopa.

Mabuia yueHHXT HA IpeaMers Iepesanora pacxoiar-
eq ([Jwidvincriii 3axors crp. 244—247). OpEm DOIAranwTd,
4T0 NMPEIMETOMD Iepesanora OyjgerTh caMa 3al0meHHasd Bellb
(Brinz. Pand. § 33; Vangerow. Pand. § 368; apyrie npunun-
MAI0TH IEPe3akors 3a pignus nominis, T, €. 34 3aJ0IB Tpe-
OoBamig, ykpbuxeHHaro nepswMb 3aimoroms (Hepp. Archiv
f. eiv. Praxis 15 p. 87; Dernburg. Pand. 1 p. 702); a mo
MEBHIP® IPAHATOMY HAMU IPEIMETOME unepesarora OYAETH
camo 3ax0r0Bo¢ mpaso (Sohm. cit. p. 79; Windscheid. Pand.
1§ 239).—Ilepsoe BO33pEHie HeIs3d MPUBHATH IO TOH MpH-
uneb, 9T0 3ATOTOHPHHUMATERL He UMEETs WHOrO IpaBa pac-
NOpAREHIA 3AJ0EEHHO BENIbI0, KAKHL 00pATUTH €€ Bb Y OB-
JeTBOpenie o cofcrsepnoMy Tpebosamito (Ho cpas. L. 13
§ 2D. 20, 1; L. 14 § 3 D. 44 3; L. 1, 2 C. 8, 24). Bro-
poro RBO33pHHIZ HEIB3H NPUIHATH MO TOH npmuuub, uro 06e3-
NeYCHIE JEeRAMEee BH OCHOBE mEepesajora HCEXOJIATH H3E
o0e3meueHIss JMAHHATO NEePBHMD 3aRIAIUAROMD, a4 HE HU35
TpefoBaNigs Ha HEro oTH mepraro sazorompumuammatend. Ilo-
HTOMY cUnATaeMsb 00xbe DpaBHILHHMG BHIUTH BB IEPE3AIO-
I'b 3aJ0T'h CAMOI'0 3QJI0I0BAare IIpPana, KOTOPHH 3aI0I't Bb
CAMOMB TOJNBLKO OCYIIECTBICHIW OTPARACTCA HA 3AJ0REHHOK
BeI® ¥ 00e3neuenHOMb €10 TpeOoBaHIM.

W3t crasauHaro cabpyers, YTO Ipd HepPaBHOME 00Bemt Tpebo-
BaHili mepBare u HoCcABRYOIAr0 KpPeIUTOPORT BSEHICKaHie HocaBHAro
ompexdageTca BeIMuAHow TpeboBania mepsare. Touno Tamme H CBOH-
CTBO B3J0REHHAT0 TMpaBa OHpefrbadeT  MpaBa NePesaIoronpaHAMATEId.
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